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REPORT,  &c. 


SIR — We  have  now  the  honour  to  transmit  two  bills  prepared  in 
pursuance  of  the  resolution  of  the  Legislature  of  the  twenty-third 
of  March  last,  with  explanatory  remarks  relative  to  each. 

Our  anxiety  to  render  these  bills  as  perfect  as  possible,  has  oc¬ 
casioned  more  delay  than  we  anticipated,  but  we  cannot  accuse 
ourselves  of  negligence  or  inattention,  and  we  hope  to  stand  ex¬ 
cused  in  the  mind  of  the  legislature,  trom  any  thing  like  insensi¬ 
bility  to  the  importance  of  the  trust  confided  to  us. 

Presuming  that  the  most  regular  channel  of  communication  will 
be  through  your  excellency  to  the  two  houses,  we  take  the  liberty 
of  requesting  that  you  will  be  pleased  to  transmit  them  on  our 
behalf. 

We  have  the  honour  to  be, 

With  the  greatest  respect, 

Your  Excellency’s  most  obedient 
Humble  servants, 

W.  RAWLE, 

T.  I.  WHARTON, 
JOEL  JONES. 

Philadelphia,  January  51st,  1831. 

To  the  Governor  of  Pennsylvania. 


No.  1. 

CJeurral  Bernards 

ON  THE  ACCOMPANYING  BILLS. 

To  the  Senate  and  House  of  Representatives  of  the  Commonwealth 
of  Pennsylvania,  in  General  Assembly ,  met: 

In  pursuance  of  certain  resolutions  adopted  on  the  23d  of  March 
last,  the  Governor  of  this  Commonwealth  having  been  pleased  to 
appoint  us,  whose  names  are  hereunto  subscribed,  Commissioners^ 
“  to  revise,  collate  and  digest,  all  such  public  acts  and  statutes  of 
the  Civil  Code  of  this  State,  and  all  such  British  statutes  in  force 
in  this  State,  as  are  general  and  permanent  in  their  nature,’*  we 
now  respectfully  submit  to  the  Legislature  this  our  first  Report. 

We  take  the  liberty  of  premising,  that  the  duties  contemplated 
by  those  resolutions  are  felt  by  us  to  be  ol  no  common  weight  and 
difficulty,  and  that  we  have  approached  the  performance  of  them 
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with  a  deep  sense  of  our  responsibility,  but  with  a  determinations 
to  devote  our  utmost  ability  and  attention  to  the  discharge  of  those 
duties  in  a  manner  satisfactory  to  our  fellow  citizens. 

A  very  brief  survey  of  the  extent,  and  variety  of  the  labours  de¬ 
volved  upon  us,  will  probably  be  sufficient  to  satisfy  the  Legisla¬ 
ture,  that  we  have  not  erred  in  our  estimate  of  their  arduous  and 
important  character. 

The  Civil  code  of  Pennsylvania  is  composed,  ot  the  Common 
Jaw,  certain  British  Statutes,  and  the  acts  of  assembly.  With  the 
first,  we  have  no  other  concern  in  the  present  inquiry  than  as  it 
bears  upon  the  construction  of  the  British  Statutes,  and  the  acts 
of  assembly  and  is  affected  by  them.  The  subject  of  the  British. 
Statutes  is  one  of  considerable  difficulty — although  the  Report  of 
the  Judges  of  the  Supreme  Court,  made  in  pursuance  of  a  resolu¬ 
tion  of  the  Legislature,  passed  in  the  year  1807,  has  in  a  consideia- 
ble  measure  determined  the  question  respecting  those  in  force  in 
this  state.  That  report  however,  although  entitled  to  the  utmost 
respect  and  deference,  is  not  conclusive;  nor  was  it  intended  so  to 
be  by  its  authors. 

A  more  thorough  examination,  if  the  pressure  of  their  official 
duties  had  permitted  it,  would  have  satisfied  them,  perhaps,  that 
there  are  statutes  in  force,  not  included  in  their  list,  and  that  some 
of  their  suggestions  as  to  the  incorporation  of  other  statutes  into 
'  Urcode  were  deserving  of  re  consideration.  We  have  found  it 
necessary  to  examine  for  ourselves  the  whole  body  of  the  British 
Statutes,  down  to  the  period  of  our  revolution;  and  to  compare 
them  with  our  own  Legislation,  to  ascertain  for  ourselves  how 
far  they  have  been  or  continue  to  be  in  force  in  this  commonwealth. 
We  shall  find  greater  difficulty  in  determining,  which  of  those 
statutes  ought  to  be  incorporated  into  our  code;  and  then  in  the 
process  of  incorporation,  so  as  to  render  them  harmonious  in  sys¬ 
tem  and  phraseology  with  our  own  legislation,  without  impairing 
their  force  and  effect.  In  the  words  of  the  Judges  of  the  Supreme 
Court  in  the  report  just  alluded  to  “this  part  of  our  task  though 
very  honorable  is  very  arduous,  and  in  executing  it,  we  have  thought 
ourselves  bound  to  proceed  with  great  caution. ’*  To  “re-enact 
the  substance  of  these  statutes  in  language  suitable  to  our  present 
condition  would  be  a  work  of  labor.  Something  of  the  kind  has  been 
done  in  the  States  of  Virginia  and  New  York,  but  it  is  believed  that 
several  years  were  employed  in  the  performance.” 

The  acts  of  assembly  of  this  commonwealth  are  the  accretions 
of  nearly  a  century  and  a  half.  During  that  period  the  government 
has  undergone,  one  signal  revolution  and  various  changes  have  taken 
place  in  the  habits,  opinions  and  even  structure  of  the  community. 
More  than  six  thousand  six  hundred  acts  have  been  adopted  by 
the  Legislature  since  the  commencement  of  the  eighteenth  century, 
which  must  be  separately  examined  and  studied  for  the  purpose  of 
ascertaining,  whether  they  are  private  or  public,  local  or  general, 
temporary  or  permanent,  repealed,  altered  or  in  force.  No  revision 
of  the  statute  Laws  of  Pennsylvania  has  taken  place  since  the  year 
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1700.  In  this  respect  our  commonwealth  is  much  behind  most  of 
her  sisters  of  the  union.  In  many  of  the  states,  the  statute  book  lias 
been  revised  since  the  revolution;  in  some  more  than  once.  Where 
this  process  takes  place  periodically,  it  is  obvious  that  the  task  is 
comparatively  light;  but  where,  as  in  the  present  case,  it  becomes 
necessary  to  go  back  almost  to  the  foundation  of  the  province,  the 
labor  and  difficulty  are  increased  vastly  beyond  the  numerical  pro¬ 
portion  of  the  acts  to  be  considered.  Yv  ithout  dwelling  on  the  varia¬ 
tion  of  language  which,  in  the  course  of  a  century  and  a  half,  must 
be  perceived  in  the  laws  as  well  as  in  the  literature  of  a  people, 
we  may  observe  that  great  difficulty  may  be  experienced  in  decid¬ 
ing  whether  statutes  have  become  obsolete  by  change  of  circum¬ 
stances  and  manners;  whether  others  are  repealed  by  implication 
arising  from  the  phraseology  of  subsequent  statutes  or  by  constant 
and  uninterrupted  practice  to  the  contrary.  To  adapt  the  lan¬ 
guage  of  the  enactments  to  the  understanding  of  the  present  day 
without  losing  any  of  the  phraseology  which  may  have  acquired  a 
settled  and  determinate  meaning  by  the  adjudication  of  the  courts; 
to  digest  and  organize  into  a  system  the  multiplied  and  often  in¬ 
consistent  provisions  to  be  fouQd  in  our  statute  book,  is  a  task,  we 
repeat,  which  it  is  impossible  to  enter  upon  without  a  profound 
conviction  of  its  arduous  and  responsible  character. 

If  our  duties  ended  here,  however,  we  should  feel  less  anxiety 
for  their  result,  than,  looking  at  their  actual  scope  and  extent,  it 
is  natural  for  us  to  entertain:  because,  acting,  as  we  have  determin¬ 
ed  to  do  upon  the  principle  of  retaining  every  thing  in  the  existing 
body  of  laws  about  which  there  could  be  any  question,  we  could 
hardly  expect  dissatisfaction  in  any  quarter.  But,  we  are  required 
by  the  resolutions  of  the  Legislature  in  addition  to  the  task  of  re¬ 
vision  “  to  suggest  such  contradictions,  omissions  and  imperfections 
as  may  appear  in  the  statutes  to  be  revised  and  the  mode  in  which 
the  same  may  be  reconciled,  supplied  or  amended;  to  designate  such 
acts  or  parts  of  acts  which  ought  to  be  repealed  and  recommend 
the  passage  of  such  new  acts  or  parts  of  acts  as  such  repeal  may 
render  necessary,”  and  “  to  report  whether  it  would  be  expe¬ 
dient  to  introduce  any,  and  if  any,  what  change  in  the  forms  and 
mode  of  proceeding  in  the  administration  of  the  laws.” 

In  the  performance  of  this  latter  branch  of  our  duty  we  shall 
have  to  encounter  difficulties  of  a  more  serious  character,  which  are 
greatly  increased  in  amount  and  importance  by  the  circumstance 
we  have  already  alluded  to,  of  this  being  the  first  attempted  revision 
of  the  laws  since  the  commencement  of  the  last  century.  If  we 
rightly  construe  the  last  clause  of  the  second  resolution  it  devolves 
upon  us  the  duty  of  reporting  such  new  acts  or  parts  of  acts  as 
may,  in  our  opinion,  be  necessary  to  complete  the  integrity  and 
harmony  of  the  system;  and  adapt  it  to  the  opinions  and  character 
of  the  present  times:  And  with  reference  to  the  administration  of 
Justice  the  intention  of  the  Legislature  is  distinctly  and  explicitly 
stated. 

It  is  obvious  that  these  resolutions  open  a  very  wide  field  of  in- 
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quiry;  and  although  we  are  very  far  from  being  satisfied  of  the 
expediency  of  entire  and  sudden  changes  in  jurisprudence,  and 
averse  to  hasty  experiments  in  legislation,  we  are  not  less  clearly 
convinced  that  our  code,  both  of  the  statute  and  unwritten  law, 
requires  some  material  alterations,  and,  at  all  events,  that  consi¬ 
derable  benefit  will  accrue  to  our  commonwealth,  from  a  full  and 
candid  examination  of  the  various  suggestions  which  have  been 
made  for  its  reform.  The  present  age  is  distinguished  for  its 
efforts  at  improvement  in  most  of  the  sciences  and  pursuits  which 
concern  the  interests  of  mankind.  In  Europe,  as  well  as  in  many 
parts  of  our  own  country,  public  opinion  seems  to  be  earnestly 
directed  to  the  melioration  of  the  laws,  and  the  improvement  of 
their  administration.  It  is  especially  remarkable  that  in  England, 
where  an  adherence  to  established  doctrines  and  forms  is  almost 
a  national  feature,  the  spirit  of  reform  appears  to  be  at  work,  and 
promises  the  best  results  for  its  jurisprudence.  No  fewer  than 
three  commissions  have  been  appointed  in  pursuance  of  resolu¬ 
tions  of  the  British  parliament;  one,  namely,  on  the  subject  of  the 
court  of  chancery;  one  on  the  laws  relating  to  real  estate;  and  one 
on  the  subject  of  the  administration  of  justice;  each  of  which  has 
made  report  in  part,  containing  some  valuable  and  important  sug¬ 
gestions.  In  a  neighbouring  state  to  our  own,  an  entire  revision 
of  the  statute  laws  has  recently  taken  place,  and  many  essential 
alterations  have  been  introduced.  It  is  true  that  many  of  the  re¬ 
forms  now  suggested  in  England  and  New  York,  were  long  since 
introduced  into  this  state,  and  have  produced  signal  advantages 
for  our  community,  but  there  are  many  others,  of  an  equally  im¬ 
portant  character,  proposed  by  the  British  commissioners,  which 
deserve  serious  consideration  here,  because  equally  applicable  to 
our  own  system.  We  are  not  prepared  at  this  moment  to  say  to 
what  extent  we  shall  think  it  our  duty  to  recommend  to  the  legis¬ 
lature  the  adoption  of  improvements  suggested  in  the  quarters  to 
which  we  have  alluded,  but  we  believe  that  public  opinion  in  our 
commonwealth  is  favourable  to  some  material  “changes  in  the 
forms  and  modes  of  proceeding  in  the  administration  of  the  laws.” 

Having  thus  very  briefly  presented  our  view  of  the  extent  and 
variety  of  our  general  duties,  and  reserving  for  a  future  report  a 
more  detailed  statement  of  our  ideas  upon  the  subjects  embraced 
in  them,  we  proceed  to  submit  to  the  legislature  a  few  general 
remarks  upon  the  bills,  which,  in  conformity  with  the  sixth  resolu¬ 
tion  adopted  on  the  23d  of  March  last,  we  have  prepared  for  the 
present  session  of  the  assembly. 

The  resolution  adverted  to,  requires  us  “  to  revise  the  several 
statutes  relative  to  the  setlement  of  accounts  before  Registers, 
and  proceedings  in  the  Orphans’  Court,  as  soon  as  conveniently 
may  be,  and  report  the  same  for  the  determination  of  the  General 
Assembly,  at  their  next  session?’’ 

The  bills  now  presented  are, 

1st.  “  A  bill  relating  to  Registers  and  Registers’  Courts.” 

2d.  <e  A  bill  relating  to  Orphans’  Courts.” 


1.  The  bill  relating  to  Registers  and  Registers’  Courts,  is  de¬ 
signed  to  comprise  all  the  provisions  of  the  different  acts  ot  assem¬ 
bly  relating  to  the  qualification,  liability,  duty,  jurisdiction, 
power,  process  and  practice  of  Registers  and  Register’s  Courts, 
together  with  such  new  provisions  as  it  was  thought  expedient  to 
recommend.  It  is  divided  into  forty-nine  sections,  and  is  derived 
from  nearly  twenty  different  acts  of  assembly  and  statutes. 

It  will  be  perceived  that  in  relation  to  this  bill,  we  have  gone 
somewhat  beyond  the  duty  exacted  of  us  by  the  legislature  on  the 
present  occasion.  It  appeared  to  us  on  examining  the  acts  of  as¬ 
sembly  relating  to  the  settlement  of  accounts  before  Registers, 
that  these  proceedings  were  so  intimately  connected  with  the 
other  subjects  of  the  jurisdiction  of  that  officer,  and  that  the  whole 
scheme  of  his  jurisdiction  was  so  closely  allied  with  that  of  the 
Register’s  Court,  that  it  would  consist  best  v/ith  that  uniformity 
and  system  which  are  the  declared  objects  of  the  legislature,  if  we 
brought  together  all  the  enactments  to  be  found  in  our  statute 
book,  relating  to  both  the  Register  and  the  Register’s  Court,  and 
moulded  them  into  one  bill,  arranged  with  due  regard  to  the  dis¬ 
tinctness  of  their  several  functions.  We  persuade  ourselves  that 
the  plan  we  have  adopted  in  respect  to  this  bill  will  not  be  unsa¬ 
tisfactory  to  the  legislature. 

2.  The  bill  relating  to  the  Orphans’  Court  has  occupied  a  large 
share  of  our  time  and  reflections.  The  peculiar  structure  of  that 
court,  its  extensive  but  ill-defined  sphere  of  jurisdiction,  the  mag¬ 
nitude  of  the  interest  upon  which  it  operates,  ihe  uncertainty  of  the 
code  of  law  by  which  it  is  regulated,  and  its  equally  uncertain  and  in¬ 
sufficient  practice  and  process,  serve  to  surround  with  difficulties 
every  attempt  to  frame  a  regular  system  for  it:  So  convinced  are  we 
of  the  arduousness  of  the  task  of  compiling  a  complete  system,  which 
shall  embrace  the  constitution,  jurisdiction,  powers,  and  practice, 
of  this  court,  that  had  it  not  been  for  the  express  directions  of  the 
legislature  to  report  upon  it  at  the  present  session,  we  should  pro¬ 
bably  have  reserved  this  subject  to  the  last,  and  given  it  the  ut¬ 
most  deliberation  that  our  limits  allowed.  Of  the  necessity  how¬ 
ever  of  an  early  as  well  as  thorough  examination  and  revision  of 
the  acts  of  assembly  relating  to  this  tribunal,  we  are  fully  con¬ 
vinced.  44  Nothing,”  said  the  late  Judge  Duncan,  in  the  case  of 
McPherson  v.  Cunliffe,  11  Serg .  fy  Rawle,  452,  44  so  much  re¬ 
quires  legislative  attention  as  the  proceedings  in  the  Orphans’ 
Courts;  tor  as  sure  as  we  descend  into  our  graves,  so  sure  into 
this  court  we  must  come;  and  the  man  would  be  a  real  public 
benefactor,  who  would  devise  set  forms,  and  furnish  directions  in 
conducting  the  vast  business  in  these  courts,  where  we  every  day 
find  so  deplorable  a  system  of  confusion.” 

The  Orphan’s  Courts  of  Pennsylvania  bear  a  close  resemblance 
to  the  courts  of  Chancery  in  England  and  in  some  of  these  United 
States,  in  respect  to  the  subjects  of  their  jurisdiction,  while  at  the 
same  time  they  are  lamentably  deficient  in  the  powers  and  process 
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by  which  those  courts  are  enabled  to  do  complete  and  exact  justice 
towards  their  suitors.  The  mode  of  commencing  proceedings,  for 
example,  is  similar  in  both  tribunals:  in  the  Orphans*  Court, 
namely,  by  petition,  which  resembles  the  bill  in  chancery,  and 
seems  like  that  to  require  a  substantial  answer.  In  the  Courts  of 
Chancery,  however,  an  answer  may  be  required  on  oath  or  affirma- 
tion  upon  all  the  subjects  relative  to  the  controversy,  which  the 
complainant  may  propound  in  his  bill.  And  thus  the  defendant 
may  be  compelled  to  furnish  information  often  of  the  utmost  im¬ 
portance  to  the  ends  of  justice.  If  the  Orphans’  Court  possesses 
this  power,  and  the  analogous  one  of  compelling  the  production  of 
books  and  papers  material  to  the  issue,  which  has  been  conferred 
by  the  Legislature  upon  the  courts  of  common  law,  their  ex¬ 
istence  has  been  generally  doubted,  and  the  exercise  of  them  is 
believed  to  have  rarely  taken  place.  Various  other  defects  exist 
upon  which  we  shall  not  enter  at  present,  as  they  will  form  the 
subject  of  particular  remark  in  the  comments  with  which  we  pro¬ 
pose  to  accompany  the  several  sections  of  the  bill. 

In  order  to  obtain  information  respecting  the  practice  of  the 
Orphans’  Courts  throughout  the  state  and  the  views  entertained  of 
the  defects  in  their  jurisdiction  and  powers  we  addressed  letters 
to  the  Judges  of  the  Supreme  Court,  to  the  Presidents  of  the  sev¬ 
eral  Courts  of  Common  Pleas  and  District  Courts,  and  to  some 
other  persons  of  learning  and  experience,  requesting  their  opinions 
on  these  subjects.  We  have  received  answers  from  many,  to  whom 
we  are  indebted  for  some  valuable  information  and  suggestions,  of 
which  we  have  availed  ourselves  in  the  accompanying  bills. 

In  regard  to  the  subjects  embraced  in  the  two  bills  we  may  be 
allowed  a  few  more  remarks.  In  the  performance  of  this  branch 
of  our  duties  we  have  adopted  a  rule  which  we  propose  to  pursue 
In  the  progress  of  our  remaining  labours,  and  the  propriety  of  which 
is  perhaps  too  obvious  to  need  any  comment,  namely,  to  separate 
into  distinct  acts  all  subjects  of  legislation  which  are  in  their 
character  distinct  We  believe  it  to  be  the  desire  of  the  Legisla¬ 
ture  to  possess  not  only  a  revised  and.  consolidated  code  of  statute 
law,  but  one  systematized  as  to  subject  matter  and  arranged  into 
regular  and  appropriate  titles,  each  of  which  shall  contain  all  that 
naturally  belongs  to  it  and  no  more;  and  we  consider  almost  any 
labour  well  bestowed  that  facilitates  a  convenient  reference  to  and 
easy  acquisition  of  a  knowledge  of  the  la  ws  by  the  whole  body  of 
our  citizens. — Thus,  in  the  Bill  relating  to  Orphans’  Courts  we 
have  studiously  confined  ourselves  to  what  we  conceive  to  be  the 
appropriate  subjects  of  its  enactment,  viz: 

1.  The  Constitution  of  the  Court  or  the  designation  of  the  in¬ 
dividuals  who  compose  it. 

2.  Its  Jurisdiction. 

S.  Its  Powers,  and 

4.  Its  practice  or  manner  of  exercising  its  powers  upon  the  ob¬ 
jects  of  its  jurisdiction,  so  far  as  it  is  a  subject  of  legislative  pro¬ 
vision. 
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laider  this  impression  of  the  proper  arrangement  of  subjects, 
we  have  excluded  from  this  bill,  ail  those  passages  of  the  laws 
which  relate  to  the  division  of  the  estates  of  intestates,  except  so 
tar  as  the  Orphans  Court  is  concerned  in  the  actual  partition  or 
-sale  ot  such  estates.  So  with  respect  to  the  laws  defining  the 
duties  and  powers  of  executors  and  administrators,  in  respect  to 
the  payment  of  debts  and  other  subjects.  It  will  be  perceived  that 
certain  other  provisions  of  the  existing  laws,  relative  to  executors 
and  administrators,  are  omitted  in  the  bill  relating  to  Orphans’ 
Courts,  although,  usually  classed  under  the  same  head  in  the 
digests  and  indexes  of  the  acts  ot  Assemblv,  as  we  conceive,  that 
they  are  more  properly  to  be  introduced  into  the  bill  relatino-  to 
executors  and  administrators.  When  the  whole  body  0f°our 
statute  law  comes  to  be  presented  to  the  legislature,  the  advanta¬ 
ges  ot  the  systematic  arrangement,  we  have  spoken  of,  will,  we 

alh!w  fn  fKUn^fPPa+ient  V  ?'aS  °Ur  intention*  if  time  should 
allow,  to  submit  together  with  the  bills  now  reported,  other  bills 

under  appropriate  titles,  showing  our  distribution  of  all  those  acts 

Assembly  which  are  frequently  referred  to,  as  a  part  of  the 

system  of  law  relating  to  the  Orphans’  Court,  Such  a  course  would 

be  essential  to  the  full  developement  of  our  views  of  arrangement. 

s  however,  it  has  been  found  impracticable,  we  must  refer  to 

the  preceding  observations  as  explanatory,  of  what  might  other- 
vise  seem  omissions.  The  bill  contains,  we  believe,  ail  the 
existing- provisions  of  the  law  relative  to  that  court  as  a  tribunal, 
and  may  be  made  operative  to  enforce  the  duties  of  the  subjects  of 
its  jurisdiction,  however  they  may  be  diversified, 
j  It  will  be  perceived  also,  that  the  phraseology  of  the  existing 
acts  is  generally  retained  in  the  bills  now  submitted.  We  havS 
endeavoured,  in  this  respect,  to  comply  with  the  injunction  of  the 
legislature,  name.y:  to  make  no  change  in  the  language  of  the  acts 
“  b?  fid,  their  true  intent  and  meaning,  shall  be  m  anVwfse  im- 
al'eled  or  affected,  except  in  those  instances  in  which-  it 
.  J.  e  exPr.etsl7  intended  and  proposed,  to  amend  or  chancre  the 
existing  provisions  of  such  statutes.*’  Fully  aware  of  the  importance 
o  certainty  and  stability  in  the  interpretation  of  the  laws,  we  have 
;n  all  cases  retained  forms  of  expression,  which  have  received  a 
judicial  construction,  and  unless  when  the  object  was  “  to  amend 
jrchange  the  existing  provisions,”  we  have  no  further  altered 

erbS-  Jnd  -  ,diVeSt  U  °f  ^undant  phrases  and  useless 
h.  Hi#  1 V  8  description,  we  consider  the  terms  indicating 
f  diUerence  of  sex  and  number,  in  the  specification  of  the  objects 

elg™enPr°T'0nS-  The  rePeti,iun  Che  words  he,  Jet 
hey,  executor  und  executors,  and  the  like  lies  produced  much  of 

aws '  of°most leDt  r'Uit*  Which  is  objected  'to,  in  the  statute 
aws  ol  mos.  countries.  In  some  of  (hose  which  have  recently 

owed^ittliese'hdU  3,1  f*a?PI,e  haS  b-n  *et.  which  we  havt "of- 
amelvto  us!?i  l  ’  f  wh,‘cl“  we  P™pose  to  pursue  in  future, 

lasculine  tender  l7',,S  lndlcatlnS  ‘he  singular  number,  and  the 
S  i  n  all  cases,  except  where  it  may  be  intended 
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otherwise,  especially  to  provide.  We  have  not  thought  it  neces¬ 
sary  to  introduce  a  section  providing  especially  that  such  words 
shall  betaken  to  include  the  plural,  and  females  as  well  as  males, 
because  we  suppose,  that  phraseology  of  this  description  may  be 
safely  left  to  the  exposition  of  the  the  courts,  in  all  acts  not  penal 
in  their  operation. 

In  the  consolidation  into  one  of  many  statutes  passed  at  ditter- 
ent  periods  of  time,  some  with  preambles  reciting  defects  or  incon¬ 
veniences  which  lt’is  no  longer  important  to  mention,  and  some  pre¬ 
mising  and  adverting  to  sections  of  a  preceding  law,  considerable 
omissions  and  some  alterations  must  necessarily  take  place.  We 
are  confident,  however,  that  in  the  present  Bills  no  omission  or  al¬ 
teration  has  occurred  by  which  the  design  of  the  acts  consolidated 

is  at  all  affected.  ,  -  ,, 

In  the  phraseology  of  the  new  sections  suggested  for  the  con¬ 
sideration  of  the  Legislature,  we  have  studied  conciseness;  but, 
aware  of  the  superior  importance  of  plainness  and  peispicuity  we 
have  preferred  expressing  the  design  and  scope  of  the  enactment  in 
two  or  more  sections  to  compressing  them  within  one  at  the  risk 
of  indistinctness  of  expression  and  obscurity  of  purpose. 

It  is  possible  that  we  may  have  overlooked  some  provisions  of 
the  existing  laws  relating  to  the  Orphans’  Court  which  ought  to  be 
incorporated  with  this  Bill.  Wehave  taken  great  pains,  however,  to 
avoid  this  defect  by  as  careful  examination  and  collation  of  all  the 
acts  connected  with  the  subject  as  our  limited  time  would  permit. 
When  we  come  to  lay  before  the  Legislature  the  general  body  of  l  e 
revised  laws  we  shall  have  an  opportunity  of  reporting  such  addi¬ 
tions  to  the  Bills  now  prepared  as  may  possibly  have  been  omitte 
and  may  be  necessary  to  complete  the  system.  WI_ 

T.  I.  WHARTON, 
JOEL  JONES. 

Philadelphia,  January  31, 1831. 
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No.  2. 

m  mu 

RELATING  TO  REGISTERS  AND  REGISTERS*  COURTS. 

An  Act  relating  to  Registers  and  Registers'  Courts . 

It  is  enacted  by  the  Senate  and  House  of  Representatives  of  the 
commonwealth  of  Pennsylvania,  in  General  Assembly  met,  as 
follows: 

Section  I.  Every  person  who  shall  be  appointed  to  the  office  of 
register,  before  he  shall  enter  upon  the  duties  of  the  office,  shall 
make  oath  or  affirmation  to  support  the  constitution  of  the  United 
States,  and  the  constitution  of  this  commonwealth,  and  to  perform 
the  duties  of  the  office  of  register  with  fidelity;  and  shall  also, 
with  one  or  more  sureties,  to  be  approved  of  by  any  two  judges  of 
the  Common  Pleas  of  the  respective  county,  and  also  by  the  Go¬ 
vernor,  give  a  joint  and  several  bond  to  the  commonwealth,  in  a 
sum  equal  to  half  the  sum  prescribed  by  law  for  the  official  bond 
of  the  sheriff  for  the  time  being  of  the  same  county;  with  condition 
faithfully  to  execute  the  duties  of  his  said  office,  and  well  and 
truly  to  account  for,  and  pay  according  to  law  all  monies  received 
by  him  for  the  use  of  the  commonwealth,  and  to  deliver  up  the 
books,  seal,  records  and  other  writings  belonging  to  his  said  office, 
whole,  safe,  and  undefaced,  to  his  successor  in  office:  which  said 
bond  shall  be  for  the  use  of  all  persons  concerned,  and  for  the 
relief  of  all  who  may  be  aggrieved  by  the  acts  or  neglect  of  such 
register. 

II.  Every  person  appointed  as  aforesaid,  shall  cause  the  bond 
hereinbefore  prescribed,  being  duly  acknowledged  by  him  and  his 
sureties  before  a  magistrate  of  the  city  or  county  respectively,  to 
be  recorded  by  the  recorder  of  deeds  of  the  respective  county, 
and  as  soon  afterwards  as  convenient,  to  be  transmitted  into  the 
office  of  the  Secretary  of  the  Commonwealth  for  custody;  of  which 
transmission  he  shall  be  entitled  to  receive  the  secretary’s  certi¬ 
ficate  without  fee  or  reward. 

III.  Copies  of  the  record  of  the  official  bond  of  any  register, 
acknowledged  and  recorded  as  aforesaid,  and  duly  certified  by 
the  recorder  of  deeds  tor  the  time  being,  shall  be  good  evidence 
in  any  action  brought  against  him  or  his  sureties  on  such  bond, 
according  to  its  form  and  effect,  in  the  same  manner  as  the  origi¬ 
nal  would  be,  if  produced  arid  offered  in  evidence. 

IV.  Every  register  shall  appoint  and  keep  a  deputy  to  officiate 
in  his  absence,  for  whose  conduct  he  and  his  sureties  shall  be  ac¬ 
countable;  and  such  deputy  shall  be  capable  in  law  to  take  the 
probate  of  wills  and  testaments,  and  to  grant  letters  of  administra¬ 
tion  and  of  collection,  and  to  do  whatever  else  by  law  appertain* 
to  the  office  of  register. 
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V.  Every  register,  qualified  to  act  as  aforesaid,  shall  have  ju¬ 
risdiction  within  the  county  for  which  he  shall  have  been  appoint¬ 
ed,  of  the  probate  of  wills  and  testaments,  of  the  granting  of  let¬ 
ters  testamentary  and  of  administration  and  of  collection,  of  the 
passing  and  filing  of  the  accounts  erf  executors,  administrators,  col¬ 
lectors  and  guardians,  and  of  any  other  matter,  whereof  the  juris¬ 
diction  may  be  at  any  time  expressly  annexed  to  his  said  oftice: 
and  the  act  of  any  register  in  any  matter,  whereof  another  regis¬ 
ter  has  the  exclusive  jurisdiction,  shall  be  void  and  of  no  effect. 

VL  Letters  testamentary  and  of  administration  and  of  collec¬ 
tion  shall  be  grantable  only  by  the  register  of  the  county  within 
which  was  the  family  or  principal  residence  of  the  decedent,  at 
the  time  of  his  decease;  and  if  the  decedent  had  no  such  residence 
in  this  commonwealth,  then  by  the  register  of  the  county  where 
the  principal  part  of  the  goods  and  estate  of  such  decedent  shall  be. 
And  no  letters  testamentary,  or  of  administration  or  otherwise 
purporting  to  authorise  any  person  to  intermeddle  with  the  estate 
of  a  decedent,  which  may  be  granted  out  of  this  commonwealth, 
shall  confer  upon  such  person  any  of  the  powers  and  authorities 
possessed  by  an  executor  or  administrator  or  collector,  under  let¬ 
ters  granted  within  this  state. 

VII.  Ihe  register  having  jurisdiction  as  aforesaid,  shall,  at  the 
instance  of  any  person  interested,  issue  a  citation  to  any  person 
having  the  possession  or  control  of  a  testamentary  writing,  alleged 
to  be  the  last  will  or  testament  of  a  decedent,  requiring  him  to 
produce  and  deposite  the  same  in  his  office  for  probate;  and  if  such 
person  shall  conceal  or  withhold  such  writing  during  the  space  of 
fifteen  days  after  being  personally  served  with  a  citation  issued  in 
the  manner  and  form  aforesaid,  he  shall  be  liable  to  an  indictment 
as  for  a  misdemeanor,  or  to  an  action  for  damages  by  the  person 
aggrieved. 

VIII.  Whenever  any  testamentary  writing  shall  be  offered  for 
probate  before  any  register  having  jurisdiction  thereof,  such  regis¬ 
ter  shall  have  power  to  issue  a  citation  to  any  person  wliose  name 
may  be  subscribed  thereto  as  a  witness,  or  who  may  be  alleged  to 
him  to  be  otherwise  capable  of  proving  the  due  execution  of  such 
testamentary  writing — such  person  being  within  the  proper  county 
or  within  forty  miles  of  the  office  of  such  register — commanding 
him,  under  a  penalty  of  three  hundred  dollars,  to  appear  before  him 
at  the  office  of  the  register  of  the  county,  on  a  day  certain,  not  less 
than  five  days  from  the  service  of  such  citation,  and  depose  and 
testify  what  he  may  know  concerning  the  execution  of  such  wri¬ 
ting;  and  if  such  person,  being  cited  and  summoned  as  aforesaid, 
shail  refuse  or  neglect  to  appear  as  commanded,  the  register  shall 
have  power  to  issue  an  attachment  against  such  witness,  to  compel 
his  appearance  ;  or  the  party  aggrieved  may  have  an  action  against 
him  to  recover  the  said  penalty,  in  the  manner  now  allowable  by 
law  in  cases  of  subpoenas,  issued  to  witnesses  by  the  courts  of 
common  law. 
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application  of  any  person  interested,  every  register 
shall  have  power  to  issue  commissions  to  take  the  depositions  of 
witnesses,  in  other  counties  or  states  or  foreign  countries,  in  all 
cases  within  his  jurisdiction  upon  interrogatories  filed  in  his  office. 

X.  No  letters  testamentary  upon  any  last  will  and  testament, 
or  of  administration  with  a  will  annexed,  shall  pass  the  seal  of  the 
registers’  office  until  five  days  after  the  day  of  the  death  of  the 
decedent  be  fully  expired;  and  no  nuncupative  will  shall  be  ad- 
mitted  to  probate,  nor  shall  letters  testamentary  thereon  be  issued 
till  fourteen  days  after  the  day  of  the  death  of  the  decedent  be 
fully  expired;  nor  shall  any  nuncupative  will  at  any  time  be  ad¬ 
mitted  to  probate  unless  process  have  first  issued" to  call  in  the 
widow,  if  any,  and  such  of  his  relations  or  next  of  kin  as  would  be 
entitled  to  the  administration  of  his  estate  in  case  of  intestacy,  to 
contest  the  same  if  they  please. 

testimony  shall  be  received  to  prove  any  nuncupative 
will  after  six  months  elapsed  from  the  speaking  of  the  pretended 
testamentary  words,  unless  the  said  testimony  or  the  substance 
thereof,  were  committed  to  writing  within  six  days  after  the 
making  of  such  will. 

XII.  Copies  of  wills  and  testaments,  proved  in  anv  other  state 
or  country  according  to  the  laws  thereof,  and  duly  authenticated, 
may  be  offered  for  probate  before  any  register  having  jurisdiction, 
and  proceedings  thereon  may  be  had  with  the  same  effect,  so  far 
as  respects  the  granting  of  letters  testamentary  or  of  administration 
with  the  will  annexed,  as  upon  the  originals:  and  if  the  executor 
01  other  person  producing  any  such  copy,  shall  produce  also  there¬ 
with,  a  copy  of  the  record  of  the  proceedings  for  the  probate  of  the 
original  thereof,  and  of  the  letters  testamentary  or  other  authority 
o  administer  issued  thereon,  attested  by  the  person  having  power 
to  receive  the  probate  of  such  original  in  the  place  where  it  was 
proved,  with  the  seal  of  offiee,  if  there  be  one,  annexed,  together 
with  the  certificate  of  the  chief  judge  or  presiding  magistrate  of  the 
state,  country,  county,  or  district,  where  such  original  was  proved, 
iat  the  same  appears  to  have  been  duly  proved,  and  to  be  of  force, 
anc  that  the  attestation  is  in  due  form — such  copies  and  procee- 
mgs  shall  be  deemed  sufficient  proof,  unless  the  contrary  be 
shown,  for  the  granting  of  letters  testamentary  or  of  administra- 
mn  with  the  will  annexed,  as  the  case  may  require,  without  the 
pr^uction  or  examination  of  the  witnesses-attesting  such  will. 

XIII.  Whenever  a  caveat  shall  be  entered  against  the  admission 
oi  any  testamentary  writing  to  probate,  and  the  person  entering  * 
ie  same,  shall  allege  as  the  ground  thereof,  any  matter  of  fact 
touching  the  validity  of  such  writing,  it  shall  be  lawful  for  the  - 
register,  at  the  request  of  any  person  interested,  to  issue  a  precept 
o  le  Court  of  Common  Pleas  of  the  respective  county,  directing 
an  issue  to  be  formed  upon  the  said  fact  or  facts;  and  also,  upon 

such  others  as  may  be  lawfully  objected  to  the  said  writing,  in  the 
following  form,  viz: 
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COUNTY,  SS. 

**********  The  Commonwealth  of  Pennsylvania 

IlLaSJai  To  the  judges  of  the  Court  of  Common  Pleas  of  the 

said  county,  greeting: 

Whereas,  A.  B.  on  the  day  of  .in  the  year,  &c.— present¬ 
ed  to  G.  H.,  our  register  of  wills  of  said  county,  for  probate  a 
certain  writing  hereto  annexed,  purporting  to  have  been  made  the 
day  of  in  the  year,  &c. — (or  otherwise  describing  the  paper 
in  question )  which  said  writing,  the  said  A.  B.  avers  is  the  last 
will  and  testament  of  the  said  C.  D  ;  and  whereas,  E.  D.,  who  is  a 
son  and  heir  of  the  said  C.  D.  (or  intermarried  with  F.  D.  who  is 
a  daughter  and  heir ,  fyc.  according  to  the  fact,)  hath  objected  be¬ 
fore  our  said  register,  that  (the  said  writing  was  procured  by  duress 
and  constraint ,  stating  the  matters  of  fact  objected ;)  and  whereas, 
the  said  A.  B.  (or  E.  D.)  hath  requested  that  an  issue  may  he 
directed  into  our  said  court,  to  try  by  a  jury,  the  validity  of  the 
said  writing  and  the  matters  of  fact  which  may  be  objected  thereto 
in  our  said  court;  therefore,  we  command  you  that  you  cause  an 
action  to  be  entered  upon  the  records  of  our  said  court,  as  of  the 
dav  of  the  delivery  of  this  our  precept  into  the  office  of  the  pro- 
thonotary  of  our  said  court,  between  the  said  A,  B.  and  the  said 
E.  D.,  so  that  an  issue  therein  may  be  formed  upon  the  merits  of 
the  controversy  between  the  said  parties,  and  tried  in  due  course 
according  to  the  practice  of  our  said  court  in  actions  commenced 
by  writ;  and  further,  that  you  cause  all  other  persons  who  may  be 
interested  in  the  estate  of  the  said  C.  D.  as  heirs,  relations  or  next 
of  kin,  devisees,  legatees  or  executors,  to  be  warned,  so  that  they 
may  come  into  our  said  court  and  become  party  to  the  said  action 
if  they  shall  see  cause ;  and  that  you  certify  the  resul  t  of  the  trial 
so  had,  in  the  premises,  into  the  office  of  our  said  register. 

Attest— G.  11.,  register  of  wills  of  the  said  county. 

And  the  facts  established  by  the  trial  had  and  certified  to  the 
register  as  aforesaid,  shall  not  be  re-examined  by  the  said  register, 
nor  upon  any  appeal  from  his  decision. 

XIV.  Before  any  register  shall  issue  any  letters  testamentary  or 
of  administration,  with  the  will  annexed,  he  shall  administer  an 
oath  or  affirmation  to  the  person  and  persons  receiving  the  same, 
in  the  following  form,  viz: 

You  do  &c.  that  this  writing  contains  the  last  will  and  testa¬ 
ment  of  A.  B.  named  therein  as  far  as  you  know,  and  as  you  verily 
believe;  that  you  will  well  and  truly  perform  the  same,  by  paying 
first  the  debts,  and  then  the  legacies  contained  in  the  said  will  ac¬ 
cording  to  law;  that  you  will  diligently  and  faithfully  regard,  and 
well  and  truly  comply  with  the  provisions  of  the  law  relating  to 
collateral  inheritances;  that  you  will  make  a  true  and  perfect  in¬ 
ventory  of  all  the  goods,  chattels,  and  credits  of  the  deceased,  as 
far  as  you  know  and  can  ascertain  them,  and  exhibit  the  same  into 
this  office,  within  forty  days  from  this  day,  and  also  a  just  account 
and  settlement  thereof,  in  one  year  or  when  thereunto  legally  re- 
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quired:  Provided ,  that  in  the  case  of  the  will  of  a  decedent,  not 
resident  at  the  time  of  his  decease  within  this  commonwealth, 
proved  in  another  state  or  in  a  foreign  country,  whereofletters  tes¬ 
tamentary  or  of  administration  with  the  will  annexed,  may  be 
granted  in  this  state-;  it  shall  be  lawful  for  the  register  so  to 
modify  the  foregoing  oath,  that  the  inventory  and  account  therein 
mentioned  shall  be  of  the  goods,  chattels,  and  credits  of  the  deceas¬ 
ed,  within  this  commonwealth. 

XV.  Before  the  register  shall  issue  letters  testamentary  to  any 
executor,  not  being  an  inhabitant  of  this  commonwealth,  he  shall 
take  from  him  a  bond  with  two  or  more  sufficient  sureties,  being 
inhabitants  of  this  commonwealth,  respect  being  had  to  the  value  ot 
the  estate  to  be  administered,  in  the  name  of  the  commonwealth, 
with  the  following  condition,  viz: 

The  condition  of  this  obligation  is;  that  if  the  said  A.  B.  execu¬ 
tor  of  the  last  will  and  testament  of  C.  D.  deceased,  shall  make  a 
true  and  perfect  inventory  of  all  and  singular,  the  goods,  chattels, 
and  credits  of  the  said  deceased,  being  within  this  commonwealth, 
which  have  come  or  shall  come  to  his  hands,  possession  or  knowl¬ 
edge,  or  into  the  hands  and  possession  of  any  other  person,  for  him 
and  the  same  so  made,  do  exhibit  into  the  office  of  the  register  of 
the  county  of  -  within  forty  days  from  the  date  hereof, 

and  the  same  goods  do  well  and  truly  administer  according  to  law, 
and  make  a  just  and  true  account,  of  all  his  actings  and  doings 
therein,  in  one  year  from  the  date  hereof,  or  when  thereunto  law¬ 
fully  required,  and  shall  well  and  truly  comply  with  the  laws  of 
this  commonwealth,  relating  to  collateral  inheritances,  and  in  all 
other  respects  with  the  laws  of  this  commonwealth,  relating  to  his 
duty  as  executor;  then  this  obligation  to  be  void,  otherwise  of  force 
and  effect. 

XV [.  All  original  wills  after  probate,  and  the  copies  of  all  origi¬ 
nal  wills  produced  under  the  provisions-of  this  act,  shall  be  record¬ 
ed  and  filed  by  the  register  of  the  respective  county;  and  shall 
remain  in  his  office,  except  when  required  to  be  had  before  some 
higher  tribunal  by  certiorari  or  otherwise;  and  if  removed  for  such 
cause  they  shall  be  returned  in  due  course  to  the  office  where  they 
belong:  and  the  copies  of  all  such  and  of  the  probates  thereof,  under 
the  public  seals  of  the  courts  or  offices,  where  the  same  may  have 
been  or  shall  be  so  taken  or  granted  respectively,  except  copies  or 
probates  of  such  wills  and  testaments  as  shall  appear  to  be  annulled, 
disproved  or  revoked,  shall  be  adjudged  and  are  hereby  enacted 
to  be,  matter  of  record  and  good  evidence  to  prove  the  gift  or  devise 
thereby  made. 

XVII.  Whenever  the  executors  named  in  any  last  will  and  tes¬ 
tament  shall  all  refuse  or  renounce  the  trust  and  execution  there¬ 
of,  the  register,  having  jurisdiction  as  aforesaid,  may  receive  the 
probate  of  such  will,  and  grant  letters  of  administration  with  it 
annexed  to  the  person  by  law  entitled  thereto. 

XVIII.  Whenever  a  sole  executor,  or  the  survivor  of  several 
executors  shall  die,  leaving  goodg  or  estate  of  his  testator  un- 
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administered  ; v  the  register  having  jurisdiction  shall,  notwith¬ 
standing  such  executor  may  have  made  his  last  will  and  testament 
and  appointed  an  executor  or  executors  thereof,  grant  letters  of 
administration  of  all  such  goods  and  estate,  in  the  same  manner 
as  if  such  executor  had  died  without  having  made  any  testament 
or  last  will:  and  the  executor  of  such  deceased  executor  shall  in 
no  case  be  deemed  executor  of  the  first  testator. 

XIX.  In  all  cases  where  the  administration  of  the  estate  of  any 
decedent  shall  become  vacant  by  reason  of  any  decree  of  the 
Orphans’  Court,  the  register  having  jurisdiction  shall,  on  being 
certified  thereof  under  the  seal  of  the  said  court,  grant  new  letters 
in  such  torm  as  the  case  shall  require  to  the  person  or  persons  by 
law  entitled  thereto. 

XX.  No  letters  ol  administration  shall,  in  any  case,  be  granted 
upon  the  estate  of  any  intestate  until  the  expiration  of  five  days 
from  the  day  of  his  decease;  nor  shall  any  such  letters  be  original¬ 
ly  granted  upon  the  estate  ol  any  decedent  after  the  expiration  of 
twenty-one  years  from  the  day  of  his  decease;  except  on  the  order 
of  the  Registers’  Court  upon  due  cause  shewn. 

XXI.  \\  henever  letters  of  administration  are  by  law  necessa¬ 
ry,  the  register  having  jurisdiction  shall  grant  them,  in  such  form 
as  the  case  shall  require,  to  the  widow,  if  any,  of  the  decedent  or 
to  such  of  his  relations  or  kindred  as  by  law  may  be  entitled  to 
the  residue  ofhis  personal  estate,  or  to  a  share  or  shares  therein 
after  the  payment  ol  his  debts;  or  he  may  join  with  the  widow  in 
the  administration,  such  relations  or  kindred,  or  such  one  or  more 
of  them  as  he  shall  judge  will  best  administer  the  estate;  pre¬ 
ferring  always  of  those  so  entitled,  such  as  are  in  the  nearest 
degree  of  consanguinity  with  the  decedent;  and  also,  preferring 
males  to  females:  and  in  case  of  the  refusal  or  incompetency  of 
every  such  person,  to  one  or  more  of  the  principal  creditors  of  the 
decedent  applying  therefor,  or  to  any  fit  person  at  his  discretion: 
Provided ,  that  if  such  decedent  were  a  married  woman,  her  hus¬ 
band  shall  be  entitled  to  the  administration,  in  preference  to  all 
other  persons:  Jbul  provided  further,  that  in  all  cases  of  adminis¬ 
tration  with  a  will  annexed,  where  there  is  a  general  residue  of 
the  estate  bequeathed,  the  right  to  administer  shall  belong  to  those 
having  the  right  to  such  residue;  and  the  administration  in  such 
cases,  shall  be  granted  by  the  register  to  such  one  or  more  of  them 
as  he  shall  judge  will  best  administer  the  estate. 

XXII.  Whenever  all  the  executors  named  in  any  last  will  and 
testament,  or  all  the  persons  entitled  as  kindred  to  the  adminis¬ 
tration  of  any  decedent’s  estate;  shall  happen  to  be  minors  or  under 
the  age  of  twenty  one  years,  the  guardians  of  such  persons  shall 
be  entitled  to  demand  in  their  right  the  administration  of  such 
decedent’s  estate  during  the  minority  of  their  wards;  subject 
nevertheless  to  be  terminated  at  the  instance  of  any  of  the  said 
wards  who  shall  have  arrived  at  the  full  age  of  twenty-one  yea  rs; 
and  if  such  guardians  shall  refuse  the  administration;  or  if  such 
minors  shall  have  no  guardians,  it  shall  be  lawful  for  the  register 
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to  grant  administration  as  aforesaid  to  any  fit  person  or  persons  at 
his  discretion. 

XXIII.  It  shall  be  the  duty  of  every  register  upon  his  granting 
any  letters  of  administration  of  the  goods  and  chattels  of  any  per¬ 
son  dying  intestate,  to  take  a  bond  or  bonds  from  the  person  or 
persons  receiving  such  letters,  with  two  or  more  sufficient  sureties, 
respect  being  had  to  the  value  of  the  estate,  in  the  name  of  the 
commonwealth,  with  condition  in  the  following  form,  viz : 

The  condition  of  this  obligation  is  ;  That  if  the  above  bounden 
A.  B.  administrator  of  all  and  singular  the  goods,  chattels  and 
credits  of  C.  D.  deceased,  do  make  or  cause  to  be  made  a  true 
and  perfect  inventory  of  all  and  singular  the  goods,  chattels  and 
credits,  of  the  said  deceased,,  which  have  come  or  shall  come  to 
the  hands,  possession  or  knowledge  of  him  the  said  A.  B.  or  into 
the  hands  and  possession  of  any  other  person  or  persons -for  him; 
and  the  same  so  made  do  exhibit  or  cause  to  be  exhibited  into  the 
register’s  office  in  the  county  of  within  forty  days  from  the 

date  hereof;  and  the  same  goods,  chattels  and  credits  and  all  other 
the  goods,  chattels  and  credits  of  the  said  deceased  at  the  time  of 
his  death,  which  at  any  time  after  shall  come  to  the  hands  or 
possession  of  the  said  A.  B.  or  into  the  hands  and  possession  of 
any  other  person  or  persons  for  him,  do  well  and  truly  adminis¬ 
ter  according  to  law;  and  further,  do  make  or  cause  to  be  made  a 
true  and  just  account  of  his  said  administration  within  one  year 
from  the  date  hereof,  and  all  the  rest  and  residue  of  the  said 
goods,  chattels  and  credits  which  shall  be  found  remaining  upon 
the  said  administrator’s  account,  the  same  being  first  examined 
and  allowed  by  the  Orphans’  Court  of  the  county,  having  jurisdic¬ 
tion,  shall  deliver  and  pay  unto  such  person  or  persons  as  the  said 
Orphans’  Court,  by  their  decree  or  sentence  pursuant  to  law,  shall 
limit  and  appoint;  and  shall  well  and  truly  comply  with  the  laws 
of  this  commonwealth,  relating  to  collateral  inheritances;  and  if  it 
shall  hereafter  appear  that  any  last  will  and  testament  was  made 
by  the  said  deceased,  and  the  same  shall  be  proved  according  to 
law  ;  if  the  said  A.  B.  being  thereunto  required,  do  surrender  the 
said  letters  of  administration  into  the  register’s  office  aforesaid; 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force. 

Provided ,  That  in  every  case  of  special  administration,  the 
form  of  the  foregoing  condition  shall  be  modified  so  as  to  suit  the 
circumstances  of  such  case. 

XXIV.  And  before  issuing  any  letters  of  administration  upon 
the  estate  of  any  person  dying  intestate,  the  register  shall  adminis¬ 
ter  to  the  person  and  persons  receiving  the  same  an  oath  or  af¬ 
firmation  in  the  following  form,  viz  : 

You  do,  &c.  that  C.  D.  deceased,  died  without  any  testament  or 
last  will  as  far.as  you  know  and  as  you  verily  believe;  that  you 
will  well  and  truly  administer  all  and  singular  the  goods,  chat¬ 
tels,  rights  and  credits  of  the  said  deceased,  and  pay  his  debts 
as  far  as  his  goods,  chattels  and  credits  will  extend  and  the  law 
will  require  you;  that  you  will  diligently  and  faithfully  regard, 
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and  well  and  truly  comply  with  the  laws  of  this  commonwealth, 
relating  to  collateral  inheritances;  that  you  will  make  a  true  and 
perfect  inventory  of  all  the  said  goods,  chattels  and  credits,  as  far 
as  you  can  ascertain  them,  and  exhibit  the;same  into  this  office 
within  forty  days  from  this  day,  and  of  all  others  which  you  may 
afterwards  discover  as  soon  as  conveniently  may  be;  and  also  a 
just  account  and  settlement  thereof  in  one  year,  or  when  thereun¬ 
to  legally  required.  So  &c. 

XXV.  When  objections  are  made  or  a  caveat  is  entered 
against  the  probate  of  any  last  will  and  testament  and  no  precept 
for  an  issue  is  directed  by  the  register  into  the  Common  Pleas  as 
aforesaid  ;  or  when  objections  are  made  to  the  granting  of  letters 
of  administration  to  any  person  applying  therefor;  or  when  any 
question  of  kindred  or  other  dispuiable  and  difficult  matter  comes 
into  controversy  before  any  register,  he  shall,  at  the  request  of 
any  person  interested,  appoint  a  Register’s  Court  for  the  decision 
thereof,  to  be  held  at  a  time  certain,  and  as  soon  as  convenient, 
at  the  court  house  or  other  public  place  in  the  respective  county, 
giving  convenient  notice  of  the  time  and  place  of  holding  the 
same,  by  citation  or  otherwise  to  all  concerned,  as  well  to  the 
pe  rsons  interested  as  to  the  judges  whose  assistance  he  shall  re¬ 
quire;  and  in  the  mean  time,  he  shall  do  and  receive  all  proper 
acts  preparatory  to  the  business  of  such  court. 

XXVI.  In  all  cases  of  delay  in  the  granting  of  letters  testa¬ 
mentary  or  of  administration,  by  reason  of  the  absence  or  negli¬ 
gence  of  those  having  the  right  thereto,  or  for  any  other  cause; 
also  in  all  cases  where  the  safety  of  the  estate  of  a  decedent, 
shall  require  the  interposition  of  the  register  before  the  ad¬ 
ministration  thereof  can  lawfully  or  conveniently  be  granted  in 
due  course,  it  shall  be  lawful  for  the  register,  having  jurisdiction 
as  aforesaid,  to  issue  to  any  fit  person  or  persons  letters  for  the 
collection  and  preservation  of  the  goods  and  personal  estate  of 
such  decedent;  and  for  the  sale  of  such  portions  thereof  as  may 
be  perishable  or  chargeable,  or  which  may  become  of  less  value 
by  keeping;  subject  to  be  revoked  upon  the  granting  of  letters  tes¬ 
tamentary,  or  of  administration  of  such  estate. 

Provided  nevertheless,  That  no  revocation  of  any  letters  of  col¬ 
lection  shall  prejudice  or  abate  any  suit  or  other  proceeding  which 
may  have  been  commenced  by  authority  of  such  letters,  but  the 
same  may  be  proceeded  in,  and  perfected  by  the  executor  or 
administrator. 

XXVII.  The  form  of  letters  of  collection  shall  be  as  follows: 

COUNTY,  SS. 


*##*####  The  Commonwealth  of  Pennsylvania 

©a*  To  all  persons  to  whom  these  presents  shall  come, 
********  greeting: 

Know  ye  that  C.  D.  late  of  the  county  of  aforesaid,  had, 

as  it  is  said,  at  the  time  of  his  decease,  personal  property  whereof 
the  administration  cannot  be  immediately  granted,  but  which  if 
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care  be  not  taken  thereof,  may  be  lost  destroyed  or  become  of 
less  value;  to  the  end  therefore,  that  the  6ame  ma)  be  preserved  for 
those  who  shall  appear  to  have  a  legal  right  or  interest  therein, 
we  do  hereby  authorise  and  depute  A.  B  of  farmer,  ( and 

E .  F.  of  merchant )  to  collect  and  secure  the  said  proper¬ 

ty,  wheresoever,  within  this  commonwealth  the  same  may  be, 
whether  it  be  goods,  chattels,  rights  or  credits,  in  all  respects  pro¬ 
ceeding  herein  according  to  law. 

Attest.  G.  II.  register  of  said  county  the  day  of  -  A.  D. 

XXVIII.  All  letters  of  collection,  granted  in  the  manner  and 
form  aforesaid,  shall  be  construed  to  confer  upon  the  persons 
thereby  deputed,  full  power  to  collect  the  goods,  chattels  and  per¬ 
sonal  estate  of  the  decedent,  and  to  secure  and  preserve  the  same 
at  a  reasonable  expense;  and  immediately  alter  appraisement,  to 
sell  such  portions  thereof,  as  may  be  perishable  or  changeable  or 
not  to  be  preserved  without  prejudice;  and  to  sue  out  and  prosecute 
all  necessary  writs  and  process,  for  the  recovery  of  debts  or  other 
personal  demands  and  for  the  rev  ival  of  judgments  and  other  liens 
belonging  to  the  estate;  and  to  do  whatever  else  may  be  necessary 
to  preserve  undiminished,  the  personal  estate  of  the  decedent: 
But  no  such  letters  shall  confer  upon  the  persons  thereby  deputed, 
any  authority  to  intermeddle  with  the  real  estate  of  the  decedent, 
nor  impose  upon  them  any  liability  to  be  sued  as  the  representa¬ 
tives  of  such  decedent;  or  to  answer  to  any  demand  by  action 
against  such  decedent  or  his  estate  whatsoever. 

XXIX.  Every  register  shall,  upon  his  granting  any  letters  of 
collection  as  aforesaid,  take  a  joint  and  several  bond  or  bonds  from 
the  person  and  pe  sons  receiving  the  same,  with  two  or  more  sure¬ 
ties,  respect  being  had  to  the  value  of  the  estate,  in  the  name  of  the 
commonwealth,  with  a  condition  in  the  following  form,  viz: 

‘•Tne  condition  of  this  obligation  is,  that  if  the  above  bounden 
A.  B.  collector  mf  the  goods,  chattels  and  credits  of  C.  D.  deceas¬ 
ed,  do  make  or  cause  to  be  made  a  true  and  perfect  inventory  of 
all  and  singular  the  goods,  chattels  and  credits  of  the  said  C.  D. 
at  the  time  of  his  decease,  which  have  come  or  shall  come  to  the 
hands,  possession  or  knowledge  of  him  the  said  A.  B.  or  into  the 
hands  and  possession  of  any  other  person  or  persons  for  him;  and 
the  same  do  exhibit  or  cause  to  be  exhibited  into  the  office  of  the 
register  of  the  county  of  within  forly  days  from  the  date 

hereof;  and  the  same  do  well  and  faithfully  collect  and  preserve, 
according  to  the  tenor  and  effect  of  the  letters  of  collection  now 
granted  to  him;  and  shall  deliver  over  on  the  requisition  of  the  re¬ 
gister  of  said  county,  to  the  person  and  persons  who  shall,  at  any 
time  hereafter,  be  duly  authorised  by  letters  testamentarv  or  of 
administration  to  receive  them,  all  the  said  goods,  chattels,  credits 
and  the  proceeds  thereof,  except  such  as  sh  ill  be  lawfull j  disposed 
of,  and  allowed  by  the  Orphans’  Court  Having  jurisdiction;  and 
further  shall  make  a  true  and  just  account  of  all  his  actings  and 
doings,  in  the  premises  within  one  year  from  the  date  hereof,  and 
within  thirty  days  after  the  termination  of  his  office,  and  duty  as 
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collector,  duly  notified  to  him  as  aforesaid,  and  when  thereunto 
lawfully  required,  then  this  obligation  to  be  void  otherwise  of  force 
and  effect. 

XXX.  And  before  issuing  any  letters  of  collection  as  aforesaid, 
the  register  shall  administer  an  oath  or  affirmation  in  the  following 
form,  viz: 

You  do  &c.  that  you  will  well  and  truly  discharge  the  duties  of 
the  office  of  collector  of  all  and  singular  the  goods,  chattels  and 
credits  of  C.  D.  deceased,  according  to  the  tenor  and  effect  of  the 
letters  now  granted  to  you;  that  you  will  make  a  true  and  perfect 
inventory  of  all  the  said  goods,  chattels  and  credits,  so  far  as  you 
can  ascertain  them,  and  exhibit  the  same  into  this  office,  within 
forty  days  from  this  day,  and  ot  all  others,  you  may  afterwards  dis¬ 
cover,  as  soon  as  conveniently  may  be,  and  also  that  you  will  make 
a  just  account  of  all  your  actings  and  doings,  in  the  collection  and 
preservation  of  the  estate  of  the  said  C.  D.  when  thereunto  lawful¬ 
ly  required.  So,  &c; 

XXXI  Every  register  shall,  upon  his  granting  any  letters  testamen¬ 
tary  or  of  administration  or  of  collection,  issue  under  the  seal  of  his 
office,  a  warrant  directed  to  two  discreet  persons  not  related  to 
the  executor,  administrator  or  collector,  nor  to  the  decedent,  nor 
in  any  way  interested  in  his  estate,  or  the  administration  thereof, 
selecting  them  from  the  neighbourhood  where  such  decedent  lived, 
if  his  place  of  residence  was  within  the  county,  and  if  such  can 
there  be  found,  to  appraise  the  goods,  chattels  and  credits  of  the 
decedent,  made  known  to  them,  or  shown  to  them  by  the  execu¬ 
tor,  administrator  or  collector,  in  the  form  following,  viz: 

county,  ss. 

*#**### 

The  Commonwealth  of  Pennsylvania,  to  J.  S.  and 

*#*#*##  T.  S.  Greeting: 

These  are  to  authorize  you,  jointly  to  appraise  the  goods,  chat¬ 
tels  and  credits  of  G.  D.  late  of  Jarmer ,  deceased: 

each  of  you  having  first  made  oath  or  affirmation  before  some  per¬ 
son  having  authority  to  administer  the  same,  in  the  form  hereon 
endorsed,  a  certificate  whereof  you  are  to  return  to  our  register 
of  the  county  aforesaid,  together  with  an  inventory  of  the  goods, 
chattels  and  credits  of  the  said  C.  D.  which  by  you  shall  be  ap¬ 
praised,  with  the  value  of  the  items  thereof,  as  vou  shall  arrange 
and  parcel  the  said  estate,  set  opposite  to  each  respectively. 

Attest.  G  Ii.  register  of  the  said  county,  this 

day  of  A.  D. 

XXXII.  The  register  issuing  any  such  warrant  shall  endorse 
or  cause  to  be  endorsed  thereon,  an  oath  or  affirmation  in  the  fol¬ 
lowing  form,  viz: 

I,  J.  S,  &c.  that  I  will  well  and  truly,  and  without  prejudice  or 
partiality  value  and  appraise  the  goods,  chattels  and  credits  of 
C.  D»  late  of  farmer ,  deceased,  so  far  as  they  shall 
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come  to  my  sight  or  knowledge,  and  will  in  all  respects  perform 
my  duty  of  appraiser  to  the  best  of  my  skill  and  judgment. 

XXXIII.  In  case  of  the  death,  refusal  or  neglect  of  any  ap¬ 
praiser  to  act,  the  register  shall  forthwith  substitute  another  in  his 
place. 

XXXIV.  If  any  register  shall  grant  letters  testamentary  to 
any  person  not  being  an  inhabitant  of  this  commonwealth,  or  shall 
grant  any  letters  of  administration,  or  letters  of  collection  to  any 
person  or  persons  whatsoever,  without  having,  in  either  case,  taken 
a  bond  and  sureties  in  the  manner  hereinbefore  prescribed,  such 
letters  shall  be  void,  and  every  person  acting  under  them  shall  be 
deemed  and  may  be  sued  and  in  all  respects  treated  as  an  executor 
of  his  own  wrong;  and  the  register  granting  the  same  and  his 
sureties  shall  be  liable  to  pay  all  damages  which  shall  accrue  to 

any  person  by  reason  thereof. 

XXXV.  All  bonds  taken  by  any  register  in  pursuance  of  this  act 
from  any  executor,  administrator  or  collector  may  be  excepted  to, 
before  such  register  by  any  person  interested,  both  in  respect  of 
the  sufficiency  of  the  sureties  therein,  and  of  the  sum  in  which 
they  may  be  bound:  And  whenever  any  such  exception  shall  be  so 
made  to  any  such  bond,  the  register  shall  give  notice  thereof  to 
the  executor,  administrator,  or  collector,  and  require  him  to  ap¬ 
pear  before  him  in  a  reasonable  time,  not  exceeding  ten  days,  and 
shew  cause  against  the  allowance  of  such  exception;  and  if,  upon 
the  hc&rinsr  of  the  objections  of  3.11  persons  interested*  3nd  of  such 
executor,  administrator  or  collector,  or  of  such  of  them  as  shall 
appear,  such  register  shall  see  cause,  he  shall  order  such  executor, 
administrator  or  collector  to  find  additional  sureties,  or  to  give 
security  in  a  larger  amount,  as  the  case  may  require;  and  if  such 
executor,  administrator  or  collector  shall  refuse  to  comply  with 
such  order,  or  if  he  shall  neglect  so  to  do,  during  the  space  of 
thirty  days,  after  the  making  thereof,  the  register  shall  revoke  the 
letters  granted  to  him,  and  grant  other  letters,  in  such  form  as 
the  case  shall  require,  to  the  persons  by  law  next  entitled  thereto; 
they  giving  to  such  register  the  security  by  him  ordered  as  afore¬ 
said-  Provided ,  that  no  such  exception  shall  be  so  made,  or  pro- 
ceedino-s  thereon  be  had  before  the  register,  after  one  year  elapsed 
from  the  time  of  the- filing  of  a  full  and  perfect  inventory  by  such 
executor,  administrator  or  collector,  of  the  whole  of  the  estate  in 

^  XXXVI.  Every  register,  before  he  shall  allow  the  accounts  of 
any  executor  or  administrator,  shall  carefully  examine  the  same 
and  require  the  production  of  the  necessary  vouchers  and  evidence 
of  the  several  items  contained  in  it,  except  tor  small  sums  claimed 
for  expenses.  The  executor  or  administrator  may  from  time  to 
time,  if  so  required  by  persons  interested,  make  partial  settle¬ 
ments,  including  the  whole  course  of  his  administration,  to  the 
time  of  rendering  such  partial  accounts;  and  if  there  shall  be  more 
than  one  such  partial  account,  the  balance,  whether  of  credit  or 
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debit  in  the  antecedent  account,  shall  be  carried  into  the  next  ac¬ 
count,  so  that  the  progressive  liquidation  and  disposition  of  the 
estate  shall  fully  appear:  the  final  account  shall  exhibit  the  aggre¬ 
gate  of  the  entire  administration  of  such  executor  or-administrator: 
and  if  the  accountant  shall  be  a  collector  or  guardian,  the  register 
shall  proceed  in  like  manner  as  far  as  the  circumstances  of  the 
case  shall  admit:  And  to  every  account  shall  be  subjoined  the 
oath  or  affirmation  of  the  accountant,  subscribed  by  him,  that  such 
account  is  just  and  true,  both  as  yespects  the  items  of  charge  and 
of  discharge. 

XXXVLI.  Every  register  having  allowed  and  filed  any  account 
in  his  office,  shall  prepare  and  present  a  certified  copy  thereof  to 
the  Orphans’  Court  of  the  respective  county,  at  its  next  stated 
meeting,  being  not,  less  than  thirty  days  distant  from  the  time  of 
such  filing  and  allowance;  of  all  which  ha  shall  give  notice  to  all 
persons  concerned,  in  the  following  manner,  viz:  by  an  adver¬ 
tisement,  enumerating  all  the  accounts  to  be  presented  at  any  one 
time  to  the  said  court,  in  at  least  two  newspapers,  if  there  be  tvyo, 
published  in  the  respective  county,  or  if  there  be  but  one  newspa¬ 
per  published  in  such  county,  then  in  that  one,  at  least  once  a 
week  during  the  four  weeks  immediately  preceding  the  meeting 
of  the  court  at  which  such  account  shall  be  presented;  setting  forth 
in  substance  that  the  accountants  (naming  them  and  the  character 
in  which  they  respectively  act,)  have  settled  their  accounts  in  the 
office  of  the  said  register,  and  that  the  same  will  be  presented  to 
the  Orphans’  Court  for  confirmation  at  a  certain  time  and  place 
(mentioning  the  same);  and  also,  by  setting  up  conspicuously  in 
his  office,  and  in  at  least  six  other  of  the  most  public  places  in  the 
county,  at  least  four  weeks  before  the  time  appointed  for  the  pre¬ 
sentation  of  such  accounts  as  aforesaid,  fairly  written  or  printed 
copies  of  such  ad  vertisement;  and  the  actual  expense  of  such 
advertisement  according  to  the  usual  rates  of  advertising  in  such 
newspapers,  and  of  the  setting  up  of  such  notices,  shall  be  divided 
among  all  the  accounts  presented  at  the  same  court;  and  the  pro¬ 
per  proportion  thereof  only  shall  be  charged  in  any  of  the  said 
accounts,  and  allowed  to  the  register  as  the  cost  oi  such  adver¬ 
tisement  and  notices. 

XXXVIII.  From  all  the  judicial  acts  and  decisions  of  the  seve¬ 
ral  registers,  appeals  may  be  taken  to  a  Register’s  Court  of  the 
respective  county,  to  be  appointed  and  called  by  the  respective 
register  in  the  manner  prescribed  by  this  act:  Provided ,  that  such 
appeals  be  made  within  the  term  of  three  years. 

XXXIX.  It  shall  be  the  duty  of  every  register  to  make  and 
certify  under  the  seal  of  his  office,  tiue  copies  of  all  bonds,  inven¬ 
tories,  accounts,  actings  and  proceedings  whatsoever,  remaining 
in  his  office,  being  thereunto  required  by  any  person  having  an , 
interest  therein,  and  to  deliver  the  same  within  a  reasonable  time, 
to  such  person  applying  therefor,  on  receiving  the  fee  allowed  to 
him  by  law  for  such  copy  or  copies;  and  if  any  register  shall  re¬ 
fuse,  after  the  tender  of  his  lawful  fees,  to  make  or  deliver  such 
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copy  or  copies  as  aforesaid,  fie  shall  be  deemed  guilty  of  a  misde¬ 
meanor  in  office. 

XL  Whenever  any  receipt  given  by  the  treasurer  of  any  county, 
for  monies  paid  to  him,  by  any  executor  or  administrator  for  the 
use  of  the  commonwealth,  under  the  provisions  of  the  laws  relating 
to  collateral  inheritances,  shall  be  lodged  by  such  executor  or 
administrator  with  the  register  having  jurisdiction  of  his  account, 
such  register  shall,  without  delay,  record  such  receipt  and  imme¬ 
diately  thereupon  transmit  the  same,  to  the  auditor  general  of  this 
commonwealth. 

XLI.  JEvery  register  shall  annually,  in  the  month  of  September, 
account  for  under  oath  or  affirmation  to  the  auditor  general,  and 
pay  into  the  treasury  of  this  commonwealth,  all  monies  which  may 
have  been  received  by  him  for  the  use  of  the  commonwealth,  dur¬ 
ing  the  year  immediately  preceding  the  first  day  of  the  said  month* 
deducting  therefrom  such  sum  only  as  shali  be  allowed  to  him 
by  law,  for  receiving  and  paying  the  same. 

XLII.  Every  register  shall  annually,  in  the  month  of  October, 
render  an  account  under  oath  or  affirmation  to  the  auditor  general, 
of  all  fees  which  shall  have  been  received  by  him,  or  by  any  person 
employed  by  him,  for  official  acts  and  services  performed  in  his 
office,  and  whenever  the  amount  thereof,  as  allowed  by  the  auditor 
general,  shall  exceed  the  sum  of  fifteen  hundred  dollars,  he  shali 
pay  one  half  of  the  excess  into  the  treasury  of  the  commonwealth. 

XLIII.  On  the  probate  of  any  will  and  the  granting  of  letters 
testamentary  thereon;  also  cn  the  granting  of  any  letters  of  admin¬ 
istration  or  of  collection,  every  register  shall  demand  and  receive 
for  the  use  of  the  commonwealth,  in  each  case  the  sum  of  fifty 
cents. 

XLlV.  The  fees  to  be  received  by  the  several  registers,  shall  be 
as  follows,  viz:  for,  the  probate  of  a  will  and  letters  testamen¬ 
tary  thereon,  one  dollar;  for  registering  the  same,  for  every  ten 
words,  one  cent;  for  letters  of  administration  or  of  collection, 
seventy  five  cents;  for  bonds  taken  of  executors,  administrators  or 
collectors,  one  dollar  and  fifty  cents;  for  appointing  appraisers 
issuing  a  warrant  to  them  and  endorsing  the  form  of  the  appraisers 
oath,  seventy  five  cents;  for  filing  and  entering  the  renunciation 
of  an  executor  or  administrator,  fifty  cents;  for  annexing  a  will  lor 
every  ten  words  one  cent;  for  issuing  a  citation  or  attachment  with 
seal,  fifty  cents;  for  entering  a  caveat,  twenty  five  cents;  for  issuing 
a  commission  to  take  the  testimony  of  witnesses,  seventy  five  cents; 
for  issuing  a  precept  for  an  issue,  thirty  seven  and  a  half  cents;  for 
administering  an  oath  or  affirmation  six  cents;  for  filing  a  list  of 
articles  appraised,  twenty  five  cents;  for  filing  a  list  of  articles  sold 
at  vendue,  twenty  five  cents;  for  examining,  passing  and  filing  the 
account  of  an  executor,  administrator  or  collector,  two  dollars  and 
fi tty  cents;  for  advertising  executors’,  administrators’  or  collectors’ 
accounts,  two  dollars;  for  advertising  guardians’  accounts,  one  dol¬ 
lar  ;  for  every  copy  if  demanded,  ol  such  account  not  exceeding 
seventy  five  items,  with  certificate  and  seal,  one  dollar;  and  for 
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every  additional  item  one  cent;  for  entering  exceptions  to  an  exe¬ 
cutor’s,  administrator’s  or  collector’s  bond,  and  hearing  the  same, 
fifty  cents;  for  holding  Register’s  Court  per  day,  two  dollars;  tor 
every  search  where  no  other  service  is  performed,  for  which  fees 
are  allowed,  twenty  cents;  for  certificate  and  seal,  fifty  cents;  for 
the  copy  of  any  bond  filed  in  his  office,  fifty  cents ;  for  commis¬ 
sions  on  taxes  received  by  him,  for  the  use  of  the  commonwealth, 
on  proceedings  in  his  office,  three  cents  on  every  dollar:  Provided, 
that  in  all  cases,  where  the  value  of  the  whole  estate  of  the  dece¬ 
dent,  shall  not  exceed  the  sum  of  two  hundred  and  fifty  dollars, 
the  register  shall  receive  in  lieu  of  all  fees  for  official  acts  herein 
before  specified,  the  sum  of  two  dollars  and  no  more.  ' 

XLV.  Whenever  any  proceeding  before  a  register  or  a  Register’s 
Court  shall  be  wholly  ended  and  the  fees  and  costs  accrued 
thereon  shall  remain,  during  the  space  of  thirty  days  thereafter, 
due  and  unpaid,  such  register  may  file  a  bill  thereof  under  his 
hand  and  the  seal  of  his  office  in  the  Court  of  Common  Pleas  of 
the  county  and  upon  the  docketing  thereof  an  execution  may  be 
issued  in  the  name  of  the  commonwealth  to  levy  the  amount  of  the 
said  bill,  in  like  manner  as  executions  may  issue  to  levy  costs  ac¬ 
crued  in  the  courts  of  common  law;  and  subject  in  like  manner  to 
control  and  taxation  by  the  said  court. 

XLVL  The  register  of  wills  and  the  judges  of  the  Court  of 
Common  Pleas  of  any  county  or  any  two  of  the  said  judges  shall 
compose  and  hold,  from  time  to  time  as  occasion  may  require,  the 
Register’s  Court  of  such  county;  and  when  convened  according  to 
law,  shall  have  all  and  singular  the  powers  and  jurisdictions  be¬ 
longing  to  such  courts;  and  may  and  shall  do  all  such  judicial  acts 
in  all  matters  lawfully  brought  before  them  as  belong  and  of  right 
ought  to  belong  to  the  office  of  said  register: — And  it  shall  be  the 
duty  of  such  register  to  keep  a  record  of  the  proceedings  of  such 
courts  in  a  book  to  be  provided  by  him  for  the  purpose,  with  a 
sufficient  index  thereto;  which  book  shall  remain  in  the  register’s 
office. 

XLVII.  The  testimony  of  all  witnesses  examined  in  any  cause 
litigated  before  any  Register’s  Court  shall  be  taken  in  writing  and 
made  a  part  of  the  proceedings  therein;  upon  which  testimony  the 
court,  having  jurisdiction  of  such  cause  by  appeal,  may  affirm,  re¬ 
verse,  alter  or  modify  the  decree  of  the  Registers  Court. 

XLVTII.  Whenever  a  dispute  upon  a  matter  of  fact  arises  be¬ 
fore  any  Register’s  Court,  the  said  court  shall,  at  the  request  of 
either  party,  direct  a  precept  for  an  issue  to  the  Court  of  Common 
Pleas  of  the  county  for  the  trial  thereof,  in  the  form  hereinbefore 
prescribed  for  the  direction  of  registers,  changing  such  parts  thereof 
as  should  be  changed  according  to  the  circumstances  of  the  case; 
and  the  facts  established  by  the  verdict  returned  shall  not  be 
re  examined  on  any  appeal. 

XLIX.  Any  party  aggrieved  by  the  final  sentence  or  decree  of 
any  Register’s  Court,  or  his  legal  representatives,  in  any  case  where 
the  sum,  mentioned  in  such  sentence  or  decree  or  the  sum  or  mat- 
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iter  in  controversy  shall  exceed  one  hundred  and  fifty  dollars  m 
value,  may  appeal  therefrom  t@>  the  Supreme  Courts  but  no  appeal 
from  an}  decree  of  such  court  concerning  the  validity  of  a  will  or 
the  right  to  administer  shall  suspend  the  power  or  prejudice  the 
acts  ot  any  administrator;  nor  of  any  executor  who  shall  have  given 
sufficient  security  to  the  register  for  the  faithful  administration  of 
his  trust: — And  in  case  of  the  refusal  of  such  executor  to  give  such 
security,  the  said  register  shall  grant  letters  of  administration  du¬ 
ring  the  dispute  which  shall  suspend  the  power  of  such  executor 
during  that  time. 

Provided  alu'atjs ,  that  such  appeal  be  made  within  the  term  of 
one  year  from  the  time  of  pronouncing  su4h  final  sentence  or 
decree. 


@owtent0 

OF  THE  SEVERAL  SECTIONS  OF  THE  BILL  RELATING  TO 
REGISTERS  AND  REGISTERS’  COURTS. 


■Section  1. 

2. 

3. 

4. 

5. 

6. 


7. 


8. 


9. 

10. 

11. 

12. 


Register’s  official  oath  and  bond. 

-  bond  to  be  acknowledged,  recorded  and  tran3» 

mitted  to  the  Secretary  of  the  Commonwealth. 

Copies  of  the  record  of  the  register’s  bond  evidence. 

Registers  to  appoint  deputies. — Powers  of  the  de¬ 
puties. 

Jurisdiction  of  the  registers — acts  in  matters  not 
within  their  jurisdiction  void. 

-  of  the  probate  of  wills  and  the  granting  of  let¬ 
ters  testamentary,  of  administration  and  collec¬ 
tion — letters  granted  out  of  this  state  confer  no 
authority  within  the  state. 

Registers  may  cite  persons  having  the  control  of  a 
testamentary  writing  to  produce  it — a  misde¬ 
meanour  to  withhold  it. 

- may  cite  witnesses  to  appear  and  testify  under 

penalty,  and  issue  attachments  to  compel  ap¬ 
pearance. 

— —  may  issue  commissions  to  take  depositions. 

Letters  testamentary  not  to  issue  till  live  days  after 
the  death  of  the  decedent — on  nuncupative 
wills,  not  till  fourteen — nor  without  citation  to 
the  widow  and  kindred. 

Oral  testimony  of  nuncupative  wills  inadmissible 
after  six  months. 

Copies  of  wills  proved  out  of  this  state  sufficient  for 
the  granting  of  letters— authenticated  copies 
of  the  proceedings  for  probate  evidence. 
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Section  13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23; 

i  f 

24. 

25. 

,  26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 

u 
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Register  may  issue  a  precept  for  an  issue  for  the  trial 
of  facts — -form  of  the  precept — the  facts  estab¬ 
lished  by  the  trial  not  to  be  re-examined  by  the 
register,  nor  upon  appeal. 

Register  to  administer  an  oath  &c.  to  executors  and 
administrators — form  of  the  oath,  &.c. — may 
be  changed  in  certain  cases. 

Registers  to  take  bonds  from  executors  resident 
abroad — condition  of  the  bond. 

Wills  proved,  &c.  to  be  recorded  and  filed — copies 
i made  evidence. 

Letters  of  administration  to  be  granted  when  all  the 
executors  refuse  the  trust. 

- also  when  a  sole  or  surviving  executor  dies. 

- also  when  the  administration  becomes  vacant 

by  decree  of  the  Orphans’  Court. 

■  ■■  —  not  to  be  granted  within  five  days  of  the  death 

of  the  decedent,  nor  after  twenty-one  years, 
except  upon  special  cause  shown  to  a  register’s 
court. 

■  shall  be  granted  to  the  widow,  or  kindred  of 
the  decedent,  or  to  both,  or  to  creditors — to 
the  husband  or  legatees  of  a  residue. 

'  or  to  the  guardians  of  infant  executors  or  admi¬ 
nistrators,  subject  to  be  terminated  at  the  in¬ 
stance  of  the  wards  at  full  age — or  to  any  fit 
person. 

Registers  to  take  bonds  from  administrators — condi¬ 
tion  of  the  bond — may  be  altered  in  special 
cases. 

■  to  administer  an  oath  or  affirmation  to  admin¬ 
istrators — form  of  the  oath. 

-  to  call  a  Register’s  Court  for  the  decision  ot 

difficult  matters,  if  required. 

Letters  of  collection  to  be  issued  in  cases  of  delay 
in  the  granting  of  administration — subject  to 
revocation — revocation  not  to  abate  suits,  &c. 

Form  of  letters  of  collection. 

Effect  of  letters  of  collection. 

Registers  to  take  bonds  of  collectors — condition  of 
the  bond. 

-  to  administer  an  oath,  &c.  to  collectors — form 

of  the  oath. 

-  to  appoint  appraisers  of  decedents’  estates  and 

issue  a  warrant  to  them — form  of  warrant. 

_ —  to  endorse  the  oath  of  appraisers— form  of  the 

oath. 

Appraisers  refusing  to  act,  &c.  others  to  be  appoint¬ 
ed. 

*  r  .\ 


Section  34. 

55. 


36. 


37. 


58. 

'  39. 

40. 

41. 

42. 

43. 

44. 

45. 

46. 

47. 

48. 

49. 
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Registers  granting  letters  without  security  wheu 
required,  liable,  and  such  letters  void. 

Bonds  taken  by  registers  may  be  excepted  to— re¬ 
gisters  to  give  notice  of  the  exception  may  or¬ 
der  further  security  and  revoke  the  letters  if  not 

Accounts  to  be  vouched  before  allowance,  by  the 
register  and  verified  by  the  oath  or  affirmation, 
of  the  accountant. 

Registers  to  publish  notice  of  the  presentation  ot  ac- 
counts  to  the  Orphans’  Court  in  newspapers 
and  hand-bills. 

Appeal  from  the  register  to  the  Registers  Courts: 
Register  to  make  copies  of  all  proceedings  in  his 

*  office,  when  required  by  persons  interested. 

_ _  to  transmit  receipts  of  county  treasurers  to 

the  Auditor  General. 

_  to  account  for  and  pay  annually,  all  moneys 

received  by  him  for  the  commonwealth. 

_  to  settle  an  account  of  his  tees  annually.^ 

_ _  to  demand  a  tax  on  certain  proceedings  in  his 

office. 

The  fees  of  the  register. 

_ how  payment  of  them  may  be  enforced. 

Register’s  Court  how  constituted — its  jurisdiction 

Testimony  therein  to  be  taken  in  writing. . 

Precepts  to  be  issued  for  the  trial  of  facts  in  dispute. 
Appeals  from  the  Registers’  Courts  to  the  Supreme 

Gourt. 


No.  3. 

Hewnrfts* 

UPON  THE  BILL  RELATING  TO  REGISTERS  AND 

REGISTERS’  COURTS. 

The  subjects  Which  we  have  thought  appropriate  to  this  bill  have 
been  already  mentioned  (p-  7).  They  occur  m  the  following  eider. 
1  Those  provisions  which  relate  to  the  register  as  an  ofhcer. 

o  Those  which  relate  to  his  jurisdiction. 

3*.  Those  which  relate  to  the  probate  of  wills  and  testaments, 

and  the  granting  of  letters  thereon.  ......  •  »i 

4.  Those  which  relate  to  the  granting  of  administration  in  its 

Va5.°  TheTubject  ot  the  settlement  of  accounts  is  next  in  order, 
and  this  is  followed  by 
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6.  Certain  sections  enjoining  upon  the  register  duties  of  a  mis¬ 
cellaneous  character. 

7-  Two  sections  regulating  the  fees  of  the  register,  and  nrovid- 

mg  a  mode  in  which  they  may  be  collected,  conclude  this  portion 
of  the  bill.  .  1 

8.  The  last  four  sections  relate  to  the  constitution,  jurisdiction 
and  practice  of  the  Registers’  Courts. 

The  new  provisions  which  have  been  introduced  will  be  best 

exhibited  by  a  brief  examination  of  the  several  sections  in  their 
order. 

.  We  premise  however,  a  remark  upon  the'enacting  clause  of  the 
bill.  The  form  in  use  was  adopted  from  a  system  of  legislation 
essentially  different  from  our  own.  It  is  also  redundant.  We 
have  modified  and  abridged  it.  It  has  been  usual  to  preface  each 
section  of  an  act  with  a  similar  clause.  We  have  omitted  to  do  so, 
supposing  it  unnecessary. 

Section  I.  The  first  section  provides  the  official  oath  and  bond’ 
of  the  registers.  It  is  derived  from  the  Constitution  of  the  United 
States,  article  6,  section  3 — the  Constitution  of  Pennsylvania,  ar¬ 
ticle  8 — the  act  of  the  14th  March,  1777,  section  3 — the  act  of  12tli 
March  1791,  section  1,  and  the  act  of  Gth  April,  1830,  section  9. 
Nothing  in  this  section  requires  observation  but  the  sum  in  which 
the  bond  is  to  be  given.  The  act  of  14th  March  1 777,  section  3, 
provides  the  security  to  be  given  by  the  registers  of  certain  counties 
therein  mentioned.  The  acts  establishing  new  counties,  passed 
since  that  time,  have  usually  provided,  in  general  terms,  for  the 
securities  to  be  given  by  county  officers.  To  these  acts,  which  are 
numerous,  it  is  unnecessary  to  refer.  The  act  of  the  6tli  April, 
18^0,  requires  a  separate  bond  of  every  register  in  one  third  the 
sum  required  id  the  sheriff  of  the  respective  county,  with  a  condi¬ 
tion  extending  only  to  the  duties  enjoined  by  that  act.  'I  he  alte¬ 
ration  proposed  is,  that  every  register  shall,  hereafter,  give!  one 
bond  in  half  the  sum  required  by  law  of  the  sheriff*  of  the  respec¬ 
tive  county,  with  a  condition  extending  to  all  his  duties.  The 
section  has  been  framed  accordingly. 

Section  II.  and  111.  The  register  is  required  to  cause  his  bond, 
after  being  duly  acknowledged  by  him  and  his  sureties,  to  be  re¬ 
corded  and  transmitted  to  the  Secretary  of  the  Commonwealth,  and  ‘ 
certified  copies  of  the  record  thereof  are  (by  section  3d,)  made 
evidence  in  suits  brought  upon  the  original  bond,  according  to  the 
form  and  effect. 

These  provisions  are  digested  from  the  act  of  12th  March,  1791, 
section  1,  (Pur don,  749,)  with  this  alteration  however,  that  the 
newly  appointed  officer  is  required  to  transmit  the  bond,  and  to 
act  without  the  intervention  ol  the  Secretary  of  the  Common¬ 
wealth. 

Seciion  IV.  This  portion  of  the  bill  concludes  with  a  provision 
taken  from  the  act  of  14th  March,  1777,  section  6,  ( Purdon ,  702, ) 
requiring  every  register  to  appoint  and  keep  a  deputy.  '1  he  sure¬ 
ties  of  the  register  are  made  accountable  for  the  conduct  of  the  de- 
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fkity.  This  provision  is  not  in  express  terms  contained  in  the  act 
irom  which  it  is  taken.  In  all  other  respects  it  is  the  same. 

Section  V.  and  VI.  The  next  subject  is  the  jurisdiction  of  re¬ 
gisters.  Inis,  in  respect  of  placets  limited  to  the  respective 
county  of  each;  in  respect  of  subject,  it  is  made  to  coir  prise  the 
probate  of  wills,  toe  granting  of  letters  testamentary,  of  adminis- 
ranon  and  ot  collection  and  the  passing  and  filing  of  accounts; 
and  in  order  to  prevent  interference,  the  act  of  one  register  in  a 

matter  belonging  to  the  jurisdiction  of  another  is  declared  to  be 
void. 

In  respect  to -the grantingof  letters  testamentary,  of  administra¬ 
tion  and  of  collection,  the  jurisdiction  is  determined  by  the  place 
,  the  decedent  s  principal  or  family  residence  at  the  time  of  his 
decease,  n  it  was  within  the  commonwealth:  if  he  had  no  residence 
within  tms  commonwealth,  then  by  the  place  where  the  principal 
part  of  the  goods  happen  to  be.  The  subject  of  jurisdiction  is 
closed  with  a  provision,  making  it  in  effect  necessary  in  all  cases 
o,o.  e^e,s  unt^er  the  authority  of  this  commonwealth,  to 
administer  the  estate  of  a  decedent  which  may  be  found  here 
ihese  provisions  are  new.  Some  of  the  reasons  upon  which 
they  have  been  adopted  are  these  :  The  jurisdiction  of  registers 
is  intimately  connected  with  that  of  the  Orphans’  Courts,  and  both 
may  be  said  to  extend  in  some  form  to  the  aggregate  personalty  of 
le  commonwealth.  Diversity  or  variety  ot  jurisdiction  would 
produce  confusion— embarrass  the  Orphans’  Courts  and  create  in¬ 
convenience  to  those  who  may  have  occasion  to  investigate  the 
course  ot  an  administration.  s 

The  practice  of  recognising  foreign  letters  of  administration  is 
be  reved  to  be  almost  peculiar  to  this  state.  It  originated  in  the 
act  ot  iroa.  We  propose  an  alteration  of  the  law  in  this  re-nect 

M,Cu!lou§h  vs'  Y°bbg,  f>  Bimty,  63;  and  Teel 
(ill.  457 )  the  court  admit  that  much  inconvenience  may  arise  from 
this  provision  of  our  law,  and  suggest  that  it  may  be  a  fit  subject  for 
legislative  interposition.  We  have  introduced  the  last  of  these 
provisions  in  consequence  of  this  suggestion  and  with  entire  con¬ 
viction  of  its  propriety. 

In  these  sections,  letters  of  collection  are  mentioned  as  a  subject 
ed  the  register’s  jurisdiction.  This  variety  of  letters  is  unknown 

to  our  acts  of  Assembly.  The  reasons  for  introducing  them  will 
be  given  hereafter.  3 

Sectiov  VII.  The  next  subject  of  the  bill  is  the  probate  of  wills 
d  testaments.  1  he  first  of  this  series  of  section*  empowers  the 
register  to  cite  any  person  having  the  possession  or  control  of 
a  testamentary  writing,  alleged  to  be  the  will  of  a  decedent,  to 
produce  and  deposite  it  in  the  office  for  probate:  and  it  makes  it  a 
misdemeanour  to  conceal  or  withhold  any  such  writing  during  the 
space  of  fifteen  days  after  a  personal  notice,  from  the  register  to 
produce  it:  or  a  ground  of  action  for  damages  by  the  persona*-- 
fjrieved.  It  is  respectfully  suggested  that  a  provision  of  this  sort 
.9  expedient,  and  that  the  penalty  is  not  unduly  severe. 
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oxs  Till  and  IX.  T’ne  register  i«  also  authorised  to  issue 

citations  under  penalty,  to  witnesses  residing  wilh.n  the  county  or 
within  lorty  miles  of  his  office,  to  appear  before  him  and  „ive  t .. 

,  nn^  .  an,l  in  rase  of  their  default  to  compel  appearance  by  attach 
ZIV  or  he  may  sue  commissions  to  take  the  depositions  of 
witnessed  lesulmg  in  other  counties,  states  or  countries,  upon 

interrogatories  filed  in  his  (*ffice.  .  ,  ,  o-pneral 

1’hese  nrovisions  seem  to  be  merely  incidental  to  the  genera 
r  JX  register  and  are  essential  to  the  due  execution  ot  the 
dufies'of  his  office.  W  ithuut  inquiring  however  what  powers  t^e 

register  may  be  supposed  already  to  rcquire  the 

importance  of  the  interests  which  must  pass  his  office,  require 

usual  means  of  protection.  ,  Tn  order  to  pre- 

Skction  X  The  tenth  section  is  in  part  new.  In  oroer  t  p 
vent  undue  haste  in  the  probate  of  wtllis,  rt  P« ovt‘  eS  ^at  no  U  ^ 
test  iinentarv  or  of  administration  with  a  will  annexed  sna 
V ZTrSlTi*  register’s  office,  till  five  ^ys  alter  the  daf  o 
[he  death  of  the  decedent,  be  (ally  expired.  A  similar  provisio 
i  introduced  ill  a  subsequent  section,  in  relation  to  lctte 

ssistV-jW sets  fisrrs 

should^.ccm^qufii'rtg  immeffiatcTnterposition,  the  exigency  ma- 
be  supplied  by  the  hmlf  th^pn^ '  foutn 

SMf.,e  Th^r^ainder  of'll'^' eection^eUteu  to  nuncupative  wills 
and  is  taken  with  slight  alterations  from  the  act  of  170a,  section 
I  Purdon  801  )  The  original  act  provides  that  process  shall  issu 
Kfii.tt.Uvr  or  next  of  kindred  This  section  provides 

that  the  process  sWI  relattf  to  oral  test 

mo^r— pativViWll,  It  is  derived  front  the  act  last  me, 

li0S^S’’fhe  are  new.-Tht 

relate  to  the  -ranting  of  letters  testamentary  upon  wills  and  test 
ments  already  proved  in  other  states  or  countries  and  supposed  n 

t„  be  under  the  ffif' “nist^tid 

be  deemed  sufficie  ,  ?  .|g  |ramed  with  some  alterations  up 

of  compelling  the  production  of  wills  tor  probate,  an  e 
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/lance  of  witnesses;  having  also  supplied  certain  rules  for  the 
^direction  of  registers  in  matters  of  evidence,  provision  is  made  in 
rthis  section  for  the  decision  of  controversies  which  by  existing 
Jaws  require  the  intervention  of  a  jury.  When  opposition  is  in¬ 
tended  to  the  admission  ofa  testamentary  writing  to  probate,  the 
practice  is  to  lodge  with  the  register  what  is  termed  a  caveat. — 
The  register  thereupon  convenes  a  Register’s  Court  according  to 
the  direction  of  the  act  7th  June,  1712,  ( Pur  don  703 — n.)  If  the 
Jegal  sufficiency  of  the  writing  or  the  conclusions  of  law  from 
admitted  facts  only,  are  in  controversy,  that  court  is  the  proper 
tribunal  and  competent  to  the  decision  of  the  entire  question.  But 
where  the  controversy  relates,  as  it  frequently  does,  to  extrinsic 
facts,  such  as  the  capacity  or  incapacity  of  the  supposed  testator, 
the  court  is  required  by  the  act  13th  April,  1791,  section  18, 
( Purdon ,  704,)  to  send  at  the  request  ofa  party  an  issue  into  the 
Court  of  Common  Pleas,  for  the  , trial  of  the  facts  in  dispute.  As 
the  court  can  in  such  case  exercise  no  discretion,  the  direction  of 
the  act  7th  June,  1712,  seems  unnecessary.  The  section  now 
the  subject  of  remarjc,  proposes  an  alteration  of  the  practice  in 
this  particular.  For  this  purpose  it  authorises  the  register  in  all 
cases  where  any  matter  of  fact  touching  the  validity  of  a  testa¬ 
mentary  writing  shall  be  alleged  as  the  ground  ofa  caveat,  to 
send  at  the  request  of  a  party,  a  precept  in  the  name  of  the  com¬ 
monwealth  to  the  Court  of  Common  Pleas  directing  an  issue. — 
The  form  of  the  precept  is  given  and  the  result  of  the  trial  is 
made  conclusive  of  the  facts  established  by  it.  By  this  method 
circuity  and  some  inconvenience  and  delay  will  be  avoided.  The 
precept  has  been  framed  with  a  view  to  the  exigency.  It  is  un¬ 
necessary  to  remark  upon  its  contents  in  detail.  The  course  of 
the  proceeding  require'd  by  the  precept  is  left  to  the  practice  of 
the  court  to  which  it  is  sent.  Detail  in  this  particular  would  have 
been  inconsistent  with  necessary  brevity-^—  and  also  would  have 
introduced  matters  inappropriate  to  this  title.  With  this  section 
the  proceedings  preliminary  to  probate  conclude. 

Section  XIV.  This  section  requires  the  register  to  administer 
an  oath  or  affirmation  to  executors,  ike.  before  issuing  letters  to 
them.  The  form  of  the  oath  is  given.  It  contains  the  clause  re¬ 
quired  by  the  act  7th  April,  1826,  section  5,  enjoining  compli¬ 
ance  with  the  law  relating  to  collateral  inheritances.  A.  proviso 
is  added,  authorising  an  alteration  of  the  form  in  the  case  of  ex- 
ecutors,  whose  testator’s  domicil,  was  out  of  the  commonwealth. 

Section  XV.  This  section  requires  the  register  to  take  bonds 
from  executors  who  are  not  inhabitants  of  the  commonwealth  in  a 
sum  proportionate  to  the  value  of  the  estate  to  be  administered 
and  a  subsequent  section  makes  it  a  breach  of  his  official  bond  to 
issue  letters  testamentary  to  any  such  executor  without  comply¬ 
ing  with  the  injunction  of  this  section.  It  may  be  observed  that 
this  provision  is  one  of  a  series  or  system  which  have  been  advert¬ 
ed  to,  in  our  remarks  upon  the  sixth  section  of  the  bill,  and  the 
security  here  provided  was  a  motive  with  us  for  the  change  there 
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Bropose'1.  The  act  S.l  April,  1829,  {Pamph.  L.  L.  122,)  auth»- 
nges  proceedings  to  vacate  letters  testamentary  where  the  execu¬ 
tor  has  removed  from  the  state  or  has  ceased  to  have  a  known  re¬ 
sidence  therein  during  a  certain  period.  The  policy  of  that  act 
may  perhaps  be  supposed  to  prohibit  the  granting  of  letters  testa¬ 
mentary  to  non-resident  executors.  We  suppose  that  it  may  at 

least  iusiify  the  provisions  ot  this  section.  Ihe  expediency  o 
~  .i  .i  •  i  —  — - i  laoef  I n  tl't»  case  oi  testa- 
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eoin^  further  than  is  here  proposed,  at  least  in  the 
tors  whose  residence  was  out.  of  this  state,  is  doubtful,  hy  the 
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law  of  nations  and  the  adjudication  of  our  own  courts,  the  law 
ot  the  domicil  regulates  the  succession  to  personalty.  l>io  in¬ 
fringement  of  this  rule  is  intended,  nor  any  further  interference 
in  the  management  or  disposition  of  the  estate  to  be  administered 
than  the  security  of  the  paramount  interests  of  creditors  and  ot  the 
commonwealth  require:  and  in  all  cases— whether  the  testators 
domicil  was  within  this  state  or  elsewhere;  and  whether  the  ex¬ 
ecutors  were  non  residents  at  the  time  of  their  appointment  or 
become  so  by  removal— every  useful  purpose  may  perhaps  be  se¬ 
cured  by  placing  them,  in  respect  of  security,  on  the  tooting  ot 
administrators.  By  tins  method  also  due  regard  will  be  had  to 
the  testator’s  views  in  the  appvVintment  ot  representatives. 

Section  XVI.  This  section  requires  the  recording  ot  all  wills 
and  copies  of  wills  proved  abroad  and  produced  m  lieu  ot  the 
originals,  and  that  they  shall  remain  on  file  in  the  office  ot  the  re 
paster  unless  removed  for  judicial  purposes.  1  he  remainder  o 
the  section  is  digested  from  the  act  ot  1705,  section  1,  (Purclor 
fcOO.)  This  section  concludes  the  subject  ol  the  prooate  ot  wills 

and  the  granting  of  letters  testamentary.  . 

The  -'rantin'-  of  letters  of  administration  is  next  in  order.  Ligli 
sections  occur  upon  this  subject.  The  first  three,  specify  certau 
cases  which  such  letters  shall  be  granted-the  fourth  relates  to  tli 
time  of  granting  them;  the  fifth  and  sixth  ascertain  the  person 
entitled  to  the  administration  and  the  last  two  of  this  series  pre 
vide  the  securities  which  the  register  is  to  require  trom  the  ad 

iii'.nistrators.  ,  r.i  • 

Section  XVII.  The  seventeenth  section,  which  is  the  first  ot  thi 

series,  provides  for  cases  of  intestacy  by  the  renunciation  of  th 
trust  of  execution  by  all  the  executors.  This  case  is  mention e 
in  the  statute  2 : .  Henry  8  c  5.  section  3  {Rob.  Dig.  250,)  a  part  < 
which  is  referred  to,  by  the  Judges  of  the  Supreme  Court  as  bein 

in  force  in  this  state. 

Section  XVUI.  By  the  common  law  the  trust  of  a  sole  execi 
tor  who  has  proved  the  will  of  his  testator  may  be  transmitted  i 
his  executor:  Ihe  same  rule  applies  to  the  survivor  of  several  ex 
cutors.  In  England  this  principle  is  frequently  important  to  tl 
conveyance  of  the  title  to  real  estate.  I  he  act  12th  March  18( 
section  5.  (Pardon  278,)  enables  administrators  with  the  wi 
annexed  to  execute  the  powers  conferred  upon  executors  by  w. 
in  relation  to  lands.  This  act  having  thus  provided  for  the  c 
its  in  which  the  powers  of  the  executor  of  au  executor  are  mo 
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important,  it  is  proposed  by  this  section  to  abolish  his  powers  alto* 
gether:  Accordingly  the  register  is  directed  to  issue  letters  of 
administration  with  the  will  annexed  ia  all  cases  where  a  sole 
executor  or  the  survivor  of  several  executors  shall  die  before  the 
administration  of  the  estate  qf  his  testator  is  ended.  We  will  only 
add  that  convenience  in  the  administration  of  the  two  estates  and 
the  security  of  creditors  and  others  interested  in  different  rights 
recommend  the  adoption  of  the  section  under  consideration. 

Section  XIX.  Vacancies  occurring  in  the  administration  of  an 
estate  by  reason  of  any  decree  of  the  Orphan’s  Court  are  provided 
for  by  this  section.  In  all  such  cases  the  register  is  directed  to 
grant  new  letters  to  the  persons  entitled  in  the  form  required  by 
law. 

Section  XX.  This  section  provides  that  letters  of  administra¬ 
tion  shall  not  be  granted  upon  the  estate  of  a  decedent  intestate 
till  five  days  after  his  decease  have  expired.  It  has  been  already 
adverted  to,  ('section  tenth.)  By  the  practice  of  the  Ecclesiastical 
Courts  in  England,  fourteen  days  must  elapse  before  letters  of  ad¬ 
ministration  can  be  obtained.  This  seems  longer  than  is  necessary. 
The  last  clause  of  this  section  provides,  that  letters  of  administra¬ 
tion  shall  not  be  originally  granted  upon  the  estate  of  a  decedent 
after  twenty-one  years  elapsed  from  the  day  of  his  decease  except 
upon  special  cause  shewn.  This  provision  is  new,  but  it  is  suppor¬ 
ted  by  the  policy  of  the  acts  of  limitation — Where  r  o  person  ha9 
come  forward  to  adjust  a  decedent’s  estate  within  that  period  it 
cannot  be  presumed  that  important  interests  exist  requiring  an 
administration;  or,  that  they  could  be  asserted  consistently  with 
the  interests  of  others.  The  clause  does  not  apply  to  cases  where 
an  administration  commenced  has  become  vacant. 

Section  XXI.  In  this  section,  we  have  endeavoured  to  arrange 
and  condense  the  material  provisions  of  the  statute  21  Hen.  8  c.  5, 
(Rob.  Dig.  250, )  in  relation  to  the^persons  entitled  to  letters  of 
administration.  Considerable  alterations  have  been  made  in  phra¬ 
seology.  Where  the  widow  and  kindred  refuse  or  are  incompe¬ 
tent,  the  register  is  authorised  to  grant  the  administration  to  credi¬ 
tors,  or  fit  persons.  We  have  added  a  proviso,  from  the  act  21 
March,  1772,  section  5,  (i Pur  don  371. )  giving  the  husband  the 
right  to  administer  upon  the  estate  of  his  wife  deceased.  Another 
clause  is  added,  giving  residuary  legatees  the  right  to  administer, 
where  letters  of  administration  with  the  will  annexed,  are  neces¬ 
sary. 

Section  XXII,  The  guardians  of  persons  under  the  age  of 
twenty  one  years — when  such  are  the  only  persons  entitled  to  let¬ 
ters  testamentary  or  of  administration,  under  the  preceding  sec¬ 
tion — are  invested  with  the  right  to  administer,  during  the  minority 
of  their  wards,  it  will  be  perceived  that  this  provision,  alters  the 
law  relating  to  infant  executors.  The  trust  ot  the  execution  of  a 
will  is  often  important,  and  sometimes  attended  with  difficulty: 
We  think  it  should  in  all  cases,  be  exercised  only  by  persons  of 
mature  age.  It  is  to  be  recollected  however,  that  the  trust  of  the 
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execution  of  a  will  or  the  administration  of  an  estate,  is  often  8 
right  of  considerable  value:  For  this  reason  it  is  conferred  upon 
those,  whose  duty  it  is  to  account  for  whatever  value  it  may  pos* 
■ess. 

Section  XXIII.  This  section  is  substantially  the  same,  as  the 
first  section  of  the  act  of  19  April,  1794,  ( Pur  don  372,).  It  pro¬ 
vides  the  form  of  the  bond,  which  the  register  is  required  to  take 
upon  his  granting  letters  of  administration.  A  clause  has  been  in¬ 
serted  in  the  condition,  to  secure  compliance  with  the  laws  relating 
to  collateral  inheritances.  Some  verbal  alterations  have  been  made 
for  the  sake  of  brevity,  and  one  was  made  necessary  by  the  trans¬ 
fer  of  the  section,  from  the  original  act  to  this  bill.  The  condition 
allows  forty  days  foe  the  filing  of  the  inventory:  This  is  an  extension 
of  the  time  limited  by  the  act  of  19  April,  1794.  It  has  been  ob¬ 
served,  that  the  same  period  is  contained  in  the  condition  of  the 
bond,  required  of  executors  resident  abroad.  In  a  subsequent  part 
of  the  bill,  a  provision  is  introduced,  requiring  the  register  to  ap¬ 
point  appraisers  ol  decedents’  estates:  The  reason  of  which  will 
be  given  hereafter.  It  is  material  at  present  only  to  remark,  that  the 
extension  of  the  time  allowed  for  the  filing  of  the  inventory,  was 
made  in  consideration  of  the  delay  or  inconvenience  to  which  the 
administrator  may  be  subjected,  by  the  provision  relative  to  the 
appointment  of  appraisers.  A  proviso  is  added,  authorising  an  al¬ 
teration  of  the  form  of  the  condition,  in  cases  of  special  administra¬ 
tion. 

Section  XXIV.  This  section  provides  the  form  of  the  oath  of 
administrators.  It  contains  the  clause  required  by  the  act,  relating 
to  collateral  inheritances  before  mentioned,  (Patnph.  L .  L.  227, 
7  JiprH ,  1826.) 

Section  XXV.  This  sect  ion  provides  for  the  call  of  a  Register’s 
Court,  for  the  decision  of  disputable  and  difficult  questions,  arising 
before  the  register  in  proceedings  for  the  probate  of  wills  or  the 
granting  of  administration.  We  may  here  advert  to  some  of  the 
observations  made  upon  the  thirteenth  section.  It  is  intended  to 
supply  the  the  provisions  of  the  act<7  June,  1712,  [Purdon  703 — n) 
upon  the  same  subject. 

Sections  XXVI — XXX.  The  next  five  sections  relate  to  letters 
of  collection.  In  substance  they  provide  as  follows:  In  all  cases 
of  delay  in  the  granting  of  letters  testamentary  or  of  administra¬ 
tion,  arising  from  the  negligence  or  absence  of  those  having  the 
right,  or  from  any  other  cause:  also  in  all  cases  requiring  interpo¬ 
sition  before  administration  can  lawfully  or  conveniently  be  granted, 
the  register  is  authorised  to  issue  letters  to  any  fit  persons  for  the 
collection  and  preservation  of  the  estate  of  a  decedent.  The  form 
of  the  letters  is  given,  and  the  effect  of  them  declared.  Security 
by  bondvwith  sureties  is  to  be  required  of  the  collector  in  a  sum 
proportionate  to  the  value  of  the  estate.  The  form  of  the  condition 
ot  the  bond  is  given  in  the  fourth  of  these  sections.  The  fifth 
requires  ihe  register  to  administer  an  oath  to  the  collector;  th» 
form  of  which  is  also  given. 
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Upon  these  letters  we  have  to  remark,  that  they  are  not  inten¬ 
ded  to  interfere  with,  or  supply  an  administration  in  any  of  the 
forms  or  cases  hitherto  practiced.  They  are  confined  in  express 
terms  to  cases  of  delay  and  cases  of  urgency.  Such  may  occur. 
There  may  be  no  known  kindred  or  creditors  to  assert  a  claim  to 
the  administration — or  none  who  desire  it — or  none  within  the 
commonwealth.  It  may  happen  also,  that  the  disposition  of  the 
estate  of  a  decedent  is  to  be  regulated  by  the  act  of  Assembly  rela¬ 
tive  to  escheats.  It  will  be  recollected  also,  that  the  bill  proposes 
to  prohibit  the  granting  of  administration  immediately  after  the 
death  of  a  decedent.  To  supply  these  various  exigencies  a  tempo¬ 
rary  officer,  clothed  with  powers  sufficient  to  protect  and  preserve 
the  estate,  appeared  useful.  This  is  the  design  of  the  collector. — 
To  accomplish  the  object  he  is  empowered  to  sell  perishable  and 
chargeable  property;  to  collect  debts;  revive  judgements  and  other 
liens  belonging  to  the  estate^  and  to  do  whatever  else  may  be 
necessary  to  preserve  the  estate  undiminished  in  value.  To  pre¬ 
vent  acts  and  proceedings  commenced  by  him  from  becoming 
abortive,  it  is  provided  that  the  personal  representative  may  pur¬ 
sue  and  perfect  them.  This  seemed  necessary,  as  he  is  liable  to 
be  superseded  at  any  time.  With  the  same  motive,  provision 
has  been  made  for  the  delivery  of  the  effects  in  his  hands  imme¬ 
diately  on  the  revocation  of  his  powers.  No  authority  however,  is 
given  to  the  collector  to  intermeddle  with  real  estate.  No  ac¬ 
tion  can  be  brought  against  him  as  a  representative  of  the  dece¬ 
dent.  In  the  bill  relating  to  the  Orphans’  Court  provision  is  made 
for  coercing  an  adjustment  of  his  accounts  in  the  manner  provided 
for  the  cases  of  executors  and  administrators.  Should  these  sug¬ 
gestions  meet  with  the  approbation  of  the  legislature,  it  occurs  to 
us,  that  further  useful  and  convenient  provisions  in  relation  to  this 
officer  may  hereafter  be  made.  We  venture  to  suggest  the  case  of 
a  decedent  intestate,  without  known  kindred,  in  which  the  com¬ 
monwealth  would  be  principally  concerned  to  preserve  the  estate. 
After  a  limited  time,  the  collector  might  be  required  to  perform  the 
duties  of  an  administrator  for  the  benefit  of  the  commonwealth, 
by  selling  and  reducing  to  his  possession  the  entire  personalty,  and 
paying  the  proceeds  thereof  into  the  public  treasury  for  such  uses 
as  the  legislature  shall  see  proper  to  declare. 

SecTioN  XXXI. — XXXII L  The  next  three  sections  relate  to 
the  appointment  of  appraisers.  Iffsubstance  they  are  as  follows: 
The  register  is  required  to  appoint  two  discreet  and  disinterested 
persons  to  appraise  the  personal  estate  of  the  decedent.  The  form 
of  a  warrant  to  that  effect  is  given.  On  the  warrant  the  register 
is  required  to  endorse  the  form  of  the  appraiser’s  oath.  The  prac¬ 
tice  proposed  by  these  sections  is  new.  The  object  of  it  is  to  pro¬ 
vide  greater  security  for  the  creditors  and  other  persons  interest¬ 
ed  in  the  estate  of  a  decedent.  An  additional  motive  is  to  guard  the 
intent  of  the  law  relating  to  collateral  inheritances,  from  evasion. 
By  the  provisions  of  that  law,  the  tax  upon  any  species  of  property 
other  than  money  or  real  estate  is  to  be  computed  upon  the  ap- 
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praised  value  thereof,  as  filed  in  the  register’s  office.  It  seemed 
to  us  proper  that  the  valuation  in  such  cases  should  be  made  by 
persons  appointed  under  official  responsibility. 

Section  XXXIV.  This  section  is  principally  derived  from  the 
act  27th  March,  17)3,  section  2,  ( Pur  don .  611.)  It  declares  all 
letters  void  which  shall  be  granted  without  the  security  required 
by  the  preceding  sections,  and  the'register  and  his  sureties  are 
made  liable  for  all  damages  sustained  by  reason  thereof.  There 
is  nothing  new  in  the  section  except  the  extension  of  its  provisions 
to  the  cases  of  letters  ot  collection,  and  letters  testamentary  grant¬ 
ed  •vithout  security  to  executors  residing  out  of  the  Commonwealth. 

Section  XXXV.  This  section  is  designed  as  a  substitute  for  so 
much  of  the  second  section  of  the  act  27th  March,  1713,  ( Pardon , 
61 1,)  as  relates  to  the  taking  of  insufficient  sureties.  It  provides, 
in  substance,  that  any  person  interested  in  the  estate  of  a  decedent 
may  lodge  with  the  register,  at  any  time  within  a  year  from  the 
filing  of  a.full  and  perfect  inventory,  an  exception  to  the  sufficiency 
ot  the  security  taken  by  him.  It  prescribes  to  the  register  a  meth¬ 
od  ot  proceeding  and  authorises  him  Lo  revoke  the  letters  &c. 
granted,  if  additional  security,  when  ordered,  be  not  given.  It  fre¬ 
quently  happens  that  the  value  of  the  personalty  of  a  decedent  is 
not  correctly  ascertained  at  the  time  of  granting  administration. 
The  provisions  of  this  section  are  designed  to  supply  means  by 
which  the  register  may  revise  his  own  proceedings  in  this  particu¬ 
lar,  and  correct  inadvertent  and  perhaps  unavoidable,  errors.  It 
seems  more  convenient  than  the  present  practice.  It  will  be  ob¬ 
served  that  all  those  provisions  of  the  act  of  1713  before  m  entioned, 
which  relate  to  embezzlement  or  mismanagement  are  provided  for 
in  the  bill  relating  to  the  Orphans’  Court.  It  is  the  single  case  of 
the  sufficiency  of  the  security  or  sureties  that  is  provided  for  in 
this  section,  of  which  the  register  by  the  present  practice,  is  the 
judge  in  the  first  instance. 

Section  XXXVI.  This  section  relates  to  the  passing  of  accounts 
before  registers.  The  design  of  it  is  to  direct  such  a  method  of 
accounting  as  will  exhibit  distinctly  the  progressive  liquidation 
and  disposition  of  the  estate.  In  final  accounts  the  results  of  pre¬ 
ceding  accounts  are  to  be  introduced.  This  is  required  in  order 
that  such  accounts  may  exhibit  the  sum  total  of  the  estate  and  of 
the  administration.  As  matter  of  direction,  it  maybe  useful  to 
registers,  and  will  tend  to  produce  uniformity  ot  practice  in  this 
particular.  It  is  supposed  that  this  method  of  accounting,  to  some 
extent,  already  prevails  in  practice. 

Section  XXXVII.  The  register  is  required  by  this  section  to 
prepare  and  present  to  the  Orphans  Court  of  the  respective  county 
copies  of  all  accounts  allowed  by  him  with  his  certificate  thereof. 
He  is  required  to  give  previous  public  notice  to  all  concerned  of 
the  presentation.  All  the  accounts  to  be  {presented  at  onetime, 
are  to  be  enumerated  in  his  advertisement  and  notices,  and  the  ac¬ 
tual  expense  is  to  be  apportioned  antfcng  all  the  accounts.  This 
section  is  derived  with  slight  alterations  from  the  acts  4th  April 
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1797  section  9  and  1st  April  1825  section  1  (Purdorx  616,  619.) 
The  act  of  1797  requites  the  register  to  give  notice  in  three  of  the 
most  public  places  of  the  county  thirty  days  before  the  court.  This 
section  requires  him  to  give  notice  in  six  of  the  most  public  places 
four  weeks  before  the  court.  We  have  increased  the  number  of 
places  for  reasons  mentioned  in  our  remarks  upon  the  bill  relating 
to  the  Orphans  Courts. 

Section  XXXVIII.  This  section  relates  to  appeals  from  the 
register  to  a  Register’s  Court.  The  act  30th  September  1791  sec¬ 
tion  2  {Pur don  7 04,)  limits  the  time  of  appeal  to  two  years,  with  a 
proviso  extending  it,  in  the  cases  of1  married  women,  minors,  of 
persons  in  prison,  out  of  the  United  States  or  of  unsound  mind. 
The  section  now  the  subject  of  remark,  allows  three  years  but 
makes  no  such  discrimination  of  persons.  We  think  that  excep¬ 
tions  of  this  nature  are  in  all  cases  of  doubtful  propriety.  No 
such  provision  is  contained  in  the  act  limiting  the  time  of  appeals 
from  the  Orphans’  Courts.  The  suspension  of  the  limitation  may 
be  attended  with  severe  consequences  to  those  whose  interests  it 
is  designed  to  protect  and  it  can  hardly  occur,  as  we  supppose,  that 
any  of  the  persons  before  mentioned*  will  be  without  other  means 
sufficient  for  their  protection. 

Section  XXXIX — XLIII.  These  sections  relate  to  miscella¬ 
neous  duties  of  the  register.  Systematical  arrangement  required 
their  introduction  into  this  bill.  Section  59  is  framed  with  a  view 
to  some  provisions  in  the  act. 27th  March  1713  sect.  16  ( Purdon 
614,)  and  also  in  the  statute  21  H  8  c  5  section  5.  Section  40 
is  derived  from  the  act  7th  April  1826  section  2  ( Pamph .  Z.  Z. 
227.)  Section  4 1  from  the  act  6th  April  1830  section  7  (Pamph 
L.  Z.  275.)  Section  42  from  the  act  10th  March  1810  (Purdon 
608. )  Section  43  from  the  act  6th  April  1850  section  5.  We 
submit  them  without  further  remark. 

Sections  XLIV — XLV.  These  sections  regulate  the  fees  of 
registers,  and  provide  a  method  in  which  they  may  be  collected. 
The  existing  fee  bill  as  far  as  it  extends,  is  exactly  copied,  ( Purdon 
281,  6  Pennya.  Z.  Z.  232.)  For  the  new  duties  proposed,  propor¬ 
tional  fees  have  been  assigned.  There  is  a  proviso  to  this  section,  in 
favour  of  the  estates  of  poor  persons,  giving  the  register  two  dollars, 
in  lieu  of  fees,  for  all  official  acts  and  services,  where  the  estate 
does  not  exceed  two  hundred  and  fifty  dollars  in  value.  The 
register  is  authorised  under  certain  restrictions,  to  file  a  bill  of  his 
fees  and  costs  in  the  Court  of  Common  Fleas  of  the  county,  and 
levy  them  by  means  of  the  process  of  that  court.  This  method  is 
recommended  by  convenience  of  the  register,  as  well  as  by  the  se¬ 
curity  which  it  aftords  to  the  party,  against  improper  demands. 

Sections  XLYI — XLIX.  The  residue  of  the  bill  relates  to  the 
Registers’  Courts.  It  is  to  be  composed  of  the  register,  and  any  two 
judges  of  the  Court  of  Common  Pleas  of  the  respective  county. 
This  is  the  provision  of  the  constitution,  see  article  V.  sec.  7. 
(Purdon  703,  70S.J  The  powers  and  jurisdiction  of  the  court,  are 
then  described.  In  substance  they  are  those  contained  in  the 
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act,  7  June,  1712.  (Purdon  70S — n  )  The  register  is  required  to 
resort!  the  proceedings  of  his  courts  in  a  book;  and  to  frame  a  suf¬ 
ficient  index  thereto.  This  last  provision  is  new,  but  of  obvious 
utility.  The  testimony  of  witnesses  examined  in  these  courts  is 
to  be  committed  to  writing,  and  error  in  law  or  in  fact  may  be  as¬ 
signed  therein.  These  provisions  are  from  theactlS  April,  1791, 
section  1 8.  ( Purdon  704.)  The  court  on  the  request  of  a  party,  is 
required  to  direct  a  precept  into  the  Court  of  Common  Pleas,  for 
the  trial  of  disputed  facts  in  the  manner  prescribed  for  the  direc¬ 
tion  of  registers.  The  verdict  returned  is  made  conclusive  of  the 
facts  established  thereby.  ( Purdon  704. )  Finally  an  appeal  is 
given  from  the  Registers’  Court,  directly  to  the  Supreme  Court, 
where  the  value  in  controversy  exceeds  one  hundred  and  fifty  dol¬ 
lars.  (Purdon7 05.)  In  the  act  of  1794,  the  amount  expressed,  is 
fifty  pounds  in  value.  We  have  thought  it  expedient  in  this  and 
other  instances,  to  express  value  in  the  established  currency  of  the 
United  States.  It  is  proper  to  remark  also,  that  as  the  law  now  is, 
an  appeal  lies  to  the  Circuit  Court,  and  from  tout  court  to  the  Su¬ 
preme  Court.  (Jict  20  March ,  1799,  sec.  3.)  We  think  it  desira¬ 
ble  to  abridge  the  labours  of  the  judges  of  the  Supreme  Court,  as  far 
as  it  can  be  done,  without  prejudice  to  the  interests  of  the  public. 
This  provision,  it  is  believed,  will  have  that  effect,  by  abridging  in 
most  cases  the  course  of  litigation.  A  proviso  is  added,  limiting; 
the  time  of  appeal  to  one  year.  This  provision  is  new. 
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RKLATING  TO  ORPHANS’  COURTS. 
act  relating  to  Orphans  Courts. 

It  is  enacted  by  the  Senate  and  House  of  Representatives  of  the 
Commonwealth  of  Pennsylvania,  in  General  Assembly  met,  as 
follows : 

Section  I.  The  Judges  of  the  Court  of  Common  Pleas  of  each 
county,  or  any  two  of  them,  shall  compose  the  Orphans*  Court  of 
such  county:  Provided ,  that  in  case  of  the  absence  of  the  presi¬ 
dent,  if  any  person  interested  in  the  business  before  the  court, 
shal  1  request  the  same  to  be  continued  until  the  president  shall 
attend,  such  business  shall  be  continued  accordingly. 

II.  The  Orphans’  Court  is  hereby  declared  to  be  a  court  of 
record  with  all  the  qualities  and  incidents  of  a  Court  of  Record  at 
common  law.  Its  proceedings  and  decrees  in  all  matters  within 
its  jurisdiction  shall  not  be  reversed  or  avoided  collaterally  in  any 
•ther  court;  but  they  shall  bo  liable  to  reversal,  modification  or 


alteration  on  appeal  to  the  Supreme  Court,  as  hereinafter  direct¬ 
ed. 

HI.  The  Orphans’  Court  of  the  city  and  county  of  Philadelphia, 
shall  be  held  during  every  term  of  the  Court  of  Common  Pleas  of 
the  said  city  and  county,  at  such  times  and  as  often  as  the  Judges 
thereof  shall  think  necessary  or  proper.  And  the  Orphans’  Court 
of  every  other  county  of  this  commonwealth  shall  be  held  during 
the  first  week  of  each  term  of  the  Court  of  Common  Pleas  of  the 
respective  county,  and  at  such  other  times  as  the  Judges  thereof 
shall  think  necessary  or  proper. 

IV.  The  jurisdiction  of  the  several  Orphans’  Courts  of  this 
commonwealth  shall  extend  to,  and  embrace  the  appointment,  con¬ 
trol,  removal,  and  discharge  of  guardians  ;  the  settlement  of  their 
accounts  ;  the  removal  and  discharge  of  executors,  administrators 
and  collectors,  deriving  their  authority  from  the  register  of  the 
respective  county;  the  settlement  of  the  accounts  of  such  execu¬ 
tors,  administrators  and  collectors  ;  and  the  distribution  of  the  as¬ 
sets,  or  surplusage  of  the  estates  of  decedents,  after  such  settle¬ 
ments,  among  creditors,  or  others  interested  ;  to  the  sale  or  parti¬ 
tion  of  the  real  estate  of  decedents  among  the  heirs;  and,  generally, 
to  all  cases  within  their  respective  counties,  wherein  executors, 
administrators,  guardians  or  trustees  are,  or  may  be  possessed  of, 
or  undertake  the  care  and  management  of,  or  are  in  any  way  ac¬ 
countable  for,  any  real  or  personal  estate  of  a  decedent.  And 
such  jurisdiction  shall  be  exercised  in  the  manner  hereinafter  pro¬ 
vided. 

V.  The  Orphans’  Court  of  each  county  shall  have  the  care  of 
the  persons  of  minors  resident  within  such  county,  and  of  their 
estates;  and  shall  have  power  to  admit  such  minors,  when  and  as 
often  as  there  shall  be  occasion,  to  make  choice  of  guardians,  and 
to  appoint  guardians  for  such  as  they  shall  judge  too  young,  or  oth¬ 
erwise  incompetent  to  make  choice  for  themselves  :  Provided  that 
persons  of  the  same  religious  persuasion  as  the  parents  of  the  mi¬ 
nors,  shall  in  all  cases  be  preferred  by  the  court  in  their  appoint¬ 
ment ;  and  such  appointment  or  admission  of  a  guaidian'by  the 
Orphans’  Court  of  the  county  in  which  the  minor  resides,  shall  have 
the  like  effect  in  every  other  county  of  this  commonwealth,  as  in 
that  by  the  Orphans’  Court  of  which  he  shall  hav»  been  so  admitted 
or  appointed. 

VI.  No  executor  or  administrator  shall  he  admitted  or  appoint¬ 
ed  by  the  Orphans’  Court,  guardian  of  a  minor  having  an  interest 
in  the  estate  under  the  care  of  such  executor  or  administrator  Pro¬ 
vided  that  nothing  herein  contained  shall  be  construed  to  extend 
to  the  ca  e  of  a  testamentary  guardian. 

V  II.  No  appointment  of  a  guardian  made  or  granted  by  any  au¬ 
thority  out  of  this  state,  shall  authorise  the  person  so  appointed,  to 
interfere  with  the  estate  or  control  the  person  of  a  minor  in  this 
Provided,  that  such  foreign  guardian  may,  at  the  discretion 
of  the  court,  be  appointed  by  the  Orphans’  Court  having  jurisdic¬ 
tion,  on  giving  security  for  the  due  performance  of  his  trust. 
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VIII.  The  Orphans’  Court,  having  jurisdiction,  whenever  they 
may  deem  it  proper^  may  require  a  bond  with  good  and  sufficient 
security,  from  every  guardian  of  a  minor,  whether  admitted  or 
appointed  by  the  court,  or  created  by  will;  which  bond  shall  be 
tiled  in  the  office  of  the  clerk  of  the  court,  and  be  considered  in 
trust  for  all  persons  interested.  The  bonds  shall  be  taken  to  the 
commonwealth  in  such  penalties  as  the  court  shall  direct;  and  the 
and  the  condition  shall  be  in  the  following  form: 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
A.  B.,  guardian  of  C.  D.,  a  minor^child  of  E.  F.,  late  of 
deceased,  shall  at  least  once  in  every  three  years,  and  at  any  other 
time,  when  required  by  the  Orphans’  Court  tor  the  county  ot  , 
render  a  just  and  true’Jaccount  of  the  management  of  the  property 
and  estate  of  the  said  minor,  under  his  care;  and  shall  also  deliver 
up  the  said  property,  agreeably  to  the  order  and  decree  of  the  said 
court,  or  the  directions  of  law;  and  shall  in  all  respects  laithfully 
perform  the  duties  of  guardian  of  the  said  C.  II.;  then  the  above 
obligation  shall  be  void;  otherwise  it  shall  be  and  remain  in  full 
force  and  virtue:  Provided ,  lhat  nothing  in  this  act  contained, 
shall  be  construed  to  deprive  a  minor  of  any  action  or  remedy,  to 
which  he  may  be  entitled  at  the  common  law,  against  his  guardian, 
for  any  cause  whatever. 

IX.  Every  such  guardian  shall,  within  forty  days  after  any 
property  of  his  ward  shall  have  come  into  his  hands  or  possession, 
or  into  the  hands  and  possession  of  any  person  for  him,  tile  in  the 
office  of  the  clerk  of  the  court,  a  just  and  true  inventory  and  state¬ 
ment,  on  oath  or  affirmation,  ot  all  such  property  or  estate. 

X.  Every  such  guardian,  whether  required  by  the  court  to  give 
security  or  not,  shall  at  least  once  in  every  three  years,  and  at  any 
other  time  when  so  required  by  the  court,  render  an  account  of  the 
management  ot  the  minors  property  under  his  care;  which  accounts 
shall  be  tiled  in  the  office  of  the  clerk  of  the  Orphans’  Court,  for 
the  information  of  the  court,  and  the  inspection  of  all  parties  con¬ 
cerned:  and  every  such  guardian,  unless  previously  discharged  or 
removed,  shall,  on  the  arrival  of  his  ward  at  full  age,  settle  in  the 
registers’  office,  a  full  and  complete  account  of  his  management  of 
the  minors  property  under  his  care,  including  all  the  items  em¬ 
braced  in  each  partial  settlement;  and  the  decree  of  the  Orphans’ 
Court,  upon  such  finalaccounts,  shall,  like  other  decrees  ot  the 
court,  be  conclusive  upon  all  parties,  unless  reversed,  modified,  or 

altered  on  appeal.  .  . 

XI.  The  Orphans’  Court  shall  have  power,  upon  the  petition  of 
any  such  guardian,  to  discharge  him  from  the  duties  of  his  appoint¬ 
ment:  Provided ,  that  no  guardian  shall  be  discharged  from  his 
liability  for  the  estate  of  his  ward,  until  he  shall  have  rendered  to 
the  court,  an  account  ot  the  management  of  his  trust;  nor  until  the 
same  shall  have  been  submitted  to  competent  persons,  as  auditors, 
for  examination  and  their  report  thereon  be  confirmed  by  the 
court;  nor  until  such  guardian  shall  have  surrendered  the  residue 
of  the  estate,  standing  upon  his  account  settled  and  confirmed  as 
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aforesaid,  to  a  subsequent  guardian  of  such  ward,  or  to#such  other 
person  as  the  court  shall  appoint,  to  receive  such  estate:  And 
provided  further,  that  in  every  suen  case,  it  shall  be  uie  duty  of  the 
court  to  appoint  some  suitable  person,  to  appear  and  act  tor  the 
ward,  in  respect  ot  the  settlement  of  such  account. 

XII.  The  Orphans’  Court  shall  have  power  to  remove  any 
guardian,  whether  testamentary  or  otherwise,  on  due  proof  of  his 
mismanagement  of  the  minor’s  estate,  or  misconducting  himself 
in  respect  to  the  maintenance,  education,  or  moral  iuteiests  ot  the 
minor.  In  any  such  case  the  court  shall  nave  power  to  order  the 
offending  guardian  to  deliver  up,  assign,  trauster  and  pay  over,  to 
the  successor  in  the  guardianship,  or  to  such  person  as  the  court 
shall  appoint,  all  and  every  the  goods,  chattels,  rights,  credits, 
title  deeds,  evidences  and  securities,  whatsoever,  belonging  to  the 
minor,  and  in  the  hands,  or  under  the  power  of  the  guardian;  and 
to  make  such  other  order  and  decree,  touching  the  premises,  as 
the  interests  of  the  minor  may  require. 

XIII.  When  any  one  shall  "die,  leaving  an  infant  child  or 
children,  without  having  made  an  adequate  provision  tor  the  sup¬ 
port  and  education  ot  such  child  or  children,  during  their  mino¬ 
rity,  the  Orphans’ Court  may  direct  a  suitable  periodical  allow¬ 
ance,  out  of  the  minor’s  estate,  for  the  support  and  education  of 
such  minor,  according  to  the  circumstances  of  each  case;  in  which 
order  may,  from  time  to  time,  be  varied  by  the  court,  according 
to  the  age  of  the  minor  and  the  circumstances  of  the  case. 

XIV. °It  shall  be  competent  for  the  Orphans’  Court,  as  occasion 
may  require,  to  appoint  a  person  to  be  receiver  of  the  personal 
estate,  and  of  the  income  of  the  real  estate  ot  a  minor,  and  to  hold 
and  apply  the  same,  under  the  direction  of  the  court,  for  the  bene¬ 
fit  ol  the  minor,  until  a  guardian  shall  be  duly  appointed  and  qua¬ 
lified  to  act.  The  receiver  shall  give  security  in  such  manner,  and 
to  such  extent  as  the  court  shall  direct,  and  shall  be  entitled  to 
such  compensation,  not  exceeding  in  any  case  the  rate  of  five  per 
cent,  on  the  monies  received,  as  the  court  may  direct. 

XV.  When  an  executor,  administrator,  guardian  or  trustee,  shall 

have  in  his  hands  any  monies,  the  principal  or  capital  whereof  is  to 
remain  for  a  time  in  his  possession,  or  unoer  nis  conti  oul,  and  the 
interest  profits  or  income  thereof  are  to  be  paid  away  or  to  accu¬ 
mulate;  or  when  the  income  of  a  real  estate  shall  be  more  than 
sufficient  for  the  purposes  of  the  trust,  such  executor,  , 

tor,  guardian  or  trustee,  may  present  a  petition  r<>  toe  O  phaua* 
Court  of  the  proper  county,  stating  theciru!  -stances  of  ’:.c  cpr.e, 
and  the  amount  or  sum  of  money,  which  he  is  ties ■•ous-  -•ing: 

Whereupon  it  shall  be  lav*  ful  for  the  coojr.  upon  m  ?»> 
make  an  order,  directing  the  investment  of  su  Ji  monies,  in  ihe 
stocks  or  public  debt  of  the  United  States,  or  in  the  public  debt  of 
this  commonwealth,  or  in  the  public  debt  of  the  city  of  Philadel¬ 
phia,  or  on  real  securities,  at  such  prices,  or  on  such  rates  of  inte¬ 
rest  and  terms  of  payment,  respectively,  as  the  court  shall  think 
fit;  and  in  case  the  said  monies  shall  be  invested,  conformably  to 
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such  direations,  the  said  executor,  administrator,  guardian  or 
trustee,  shall  be  exempted  from  all  liability  for  loss  on  the  same,  in- 
like  manner  as  if  such  investments  had  been  made  in  pursuance  of 
directions  in  the  will,  or  other  instrument  creating  the  trusts: 
Provided ,  that  nothing  herein  contained  shall  authorise  the  court 
to  make  an  order  contrary  to  the  direction  contained  in  any  will 
or  other  instrument  in  regard  to  the  investment  of  such  monies. 

XVI.  No  account  of  an  executor,  administrator,  collector,  or 
guardian,  shall  be  confirmed  and  allowed  by  the  Orphans’  Court, 
except  in  the  cases  herein  specially  provided  for,  unless  it  shall 
appear  on  the  presentation  of  such  account,  that  notice  of  such 
presentation  has  been  given,  conformably  to  the  directions  of  the 
act^  entitled  “An  act  relating  to  registers  and  Registers’  Court. ” 

XVII.  All  accounts  presented  to  the  Orphans’  Court  by  execu¬ 
tors,  administrators,  collectors,  guardians  or  trustees,  except 
partial  accounts  rendered  by  guardians  in  pursuance  of  section 
the  tenth  of  this  act,  shall,  unless  it  be  otherwise  agreed  by  all 
parties  interested,  be  examined  by  the  court,  or  referred  to  suita¬ 
ble  persons,  not  exceeding  three  in  number,  to  be"  appointed  by 
the  said  court,  or  by  the.  parties,  where  they  are  all  present,  or 
-ujy  represented,  and  competent  to  agree;  and  the  persons  so  ap¬ 
pointed,  shall  be  sworn  or  affirmed  to  perform  their  duties  with 
fidelity,  and  shall  have  power  to  administer  oaths  and  affirma¬ 
tions,  to  parties  and  witnesses,  in  all  cases  referred  to  them. 

XVIII.  No  executor  or  administrator  shall  be  liable  to  pay  in¬ 
terest,  but  for  the  surplusage  of  the  estate,  remaining  in  his  hands 
or  power,  when  his  accounts  are,  or  ought  to  be  settled,  and  adjust¬ 
ed,  in  the  legister’s  office:  Provided ,  that  nothing  herein  contain¬ 
ed,  shall  be  construed  to  exempt  an  executor  or  administrator, 
from  liability  to  pay  interest,  where  he  may  have  made  use  of  the 
iunds  ot  the  estate,  for  his  own  purposes,  previously  to  the  time 
when  his  accounts  are  or  ought  to  be  settled  as  aforesaid. 

XIX.  rhe  amount  of  interest,  to  be  paid  in  all  cases,  by  execu¬ 
tors,  administrators  and  guardians,  shall  be  determined  by  the 
Orphans’  Court,  under  ail  the  circumstances  of  the  case  ;  but  shall 

not,  in  any  instance,  exceed  the  legal  rate  of  interest,  for  the  time 
being. 

XX.  \\  Jienever  there  shall  nut  be  sufficient  assets  to  pay  all 
the  debts  of  a  decedent,  it  shall  be  the  duty  of  the  Orphans’  Court, 
having  jurisdiction,  upon  the  application  of  the  executor  or  admin¬ 
istrator,  to  appoint  auditors,  to  settle  and  adjust  the  rates  and 
proportions  of  the  assets,  to  and  among  the  respective  creditors, 
according  to  the  order  established  by  law  : 

Provided,  nevertheless,  that  no  creditor,  who  shall  neglect,  or 
refuse  to  exhibit  his  account  to  the  executor  or  administrator,  with¬ 
in  twelve  months  after  public  notice,  given  in  one  or  more  of  the 
newspapers  published  in  the  county  in  which  letters  testamentary 
or  of  administrators  may  have  been  granted,  or,  if  there  be  none  in 
■  a  ,  ,  3^^  en  in  one  or  more  newspapers  published  in  an  . 

adjoining  county-,  and  continued  in  such  newspaper  for  four  conse* 
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cutive  weeks,  shall  be  entitled  to  receive  any  dividend  of  such  re¬ 
maining  assets. 

XXE.  When  any  of  the  heirs,  legatees,  distributees,  or  creditors  * 
ot  a  decedent,  reside  out  of  this  state,  or  out  of  the  United 
States,  or  from  other  circumstances  it  may  be  expedient  that  addi¬ 
tional  or  further  notice  should  be  given  of  the  settlement  of  the 
account  of  an  executor,  administrator,  collector,  guardian  or  trus- 
:.ee;  (”  tl.le  distribution  of  the  assets,  or  surplusage  of  the  estate, 

it  shall  be  in  the  discretion  of  the  Orphans’  Court,  to  require  such 
further  or  additional  notice  to  be  given  by  such  accountant  as  they 
may  think  proper,  to  appear  in  court,  or  before  the  auditors  by  them 
appointed,  as  the  case  may  be,  at  such  times,  as  shall  be  fixed  for 
the  examination  of  such  account,  or  for  the  distribution  of  the*  as¬ 
sets  or  the  surplusage  of  the  estate. 

a  XiXfL>  A'1  executor  or  administrator  may,  with  the  leave  of  the 
Urphans  ^ourt,  having  jurisdiction,  make  a  settlement  of  his  ac¬ 
counts,  so  far  as  he  shall  have  administered  the  estate  committed 
to  him,  and  the  same  being  confirmed  by  the  court,  he  may  be  dis¬ 
charged  from  the  duties  of  his  appointment,  and  surrender  the  re¬ 
mainder  ot  the  property  in  his  hands,  to  such  person  as  the  court 
may  direct 

XXIII.  whenever  it  shall  be  made  to  appear  to  the  Orphans’ 
L/Out  t,  having  jurisdiction  of  the  accounts  of  any  executor,  admin¬ 
istrator,  collector,  or  guardian,  or  to  any  judge  thereof,  when  such 
court  shall  not  be  in  session,  on  the  oath  or  affirmation  of  any  per¬ 
son  interested,  that  such  executor,  administrator,  collector,  or 
guardian,  is  wasting  or  mismanaging  the  estate,  or  property  under 
his  charge,  or  is  like  to  prove  insolvent,  or  has  neglected  or  refused 
to  exhibit  true  and  perfect  inventories,  or  render  full  and  just  ac¬ 
counts  of  such  estate  or  property,  come  to  his  hands  or  knowledge, 
then,  and  in  e'very  such  case,  it  shall  be  lawful  for  such  court,°or 
for  such  judge  thereof,  to  issue  a  citation,  to  such  executor,  ad¬ 
ministrator,  collector,  or  guardian,  requiring  him  to  appear  on  a 
day  certain,  before  an  Orphans’  Court,  to  be  convened  for  such  pur¬ 
pose,  if  the  said  court  shall  not  then  be  in  session,  and  the  case 
shall  require  despatch;  and  upon  the  return  of  such  citation,  the 
said  court  may  require  such  security,  of  .such  executor,  or  such 
other  and  further  security  of  such  administrator,  collector,  or  o-uar- 
dian,  as  they  may  think  reasonable,  conditioned  for  the  perfor¬ 
mance  of  their  respective  trusts;  which  securities  shall  be  taken  in 
the  name  ot  the  commonwealth  of  Pennsylvania,  and  filed  in  the 
said  Orphans’  Court,  and  shall  be  deemed  and  considered  in  trust, 
for  the  benefit  of  all  persons  interested  in  such  estate:  Provided , 
that  if,  in  the  cases  above  mentioned,  it  shall  be  made  to  appear  to 
the  sakl  court,  or  any  judge  thereof,  on  oath  or  affirmation  as  afore¬ 
said,  that  such  executor,  administrator,  collector,  or  guardian,  is 
about  to  remove  from  this  commonwealth,  or  that  the  property  under 
his  charge  may  be  wasted,  or  materially  injured,  before  he  can  be 
reached  by  the  ordinary  process  of  the  court,  it  shall  be  lawful  for 
such  court,  or  judge  thereof,  to  issue  a  writ  of  attachment  in  the 
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first  instance,  with  or  without  process  of  sequestration,  under  w'lich 
the  same  proceedings  may  take  place,  as  m  other  cases  of  aUach; 
ment  and  sequestration,  on  mesne  process,  in  toe  Orphans  Cou  , 
and  on  the  return  of  such  attachment,  or  of  such  attachment  and 
sequestration,  the  court  may  proceed,  as  on  the  return  to  the  c  t 
tion  above  mentioned.' 

XX l V.  H  such  executor,  administrator,  collector,  or  guardian* 
shall  neglect  01  refuse  to  give  such  security,  or  such  further  secu- 
iitv.  so  ordered,  then  the  said  court  snail  vacate  such  letters t 
tamentary,  of  administ.ation,  or  of  collection,  or  remove  such 
guardian,  and  award  new  letters,  to  be  granted  in  such  form  as 
the  case  may  require,  by  the  register  having  jurisdiction,  upo 
such  security  as  the  court  shall  think  proper;  and,  in  the  case  of  a 
guardian,  the  court  shall  proceed  to  the  admission  or  appointment 
of  a  new  guardian,  according  to  the  circumstances  of  the  case;  and 
the  said  court  shall,  moreover,,  order  the  first  executor,  adminis¬ 
trator,  collector,  or  guardian,  to  deliver  over  and  pay  to  his  suc¬ 
cessor,  all  and  every  the  goods,  chattels  and  estate,  in  his  hands, 
of  the  decedent,  or  minor,  as  the  case  may  be. 

XXV.  If  such  superseded  executor,  administrator,  collector,  or 
guardian  shall  neglect  or  refuse  to  comply  .with  the  order  of  tne 
court  in  the  premises,  the  court  may  proceed  against  him  by  at¬ 
tachment,  with  or  without  sequestration,  or  may  issue  process  for 
the  delivery  of  the  trust  property  and  effects,  as  is  hereinaftCi 
provided,  or  the  successor  may  proceed  at  law  against  him  and 
his  sureties,  if  any  there  be,  or  against  any  other  person,  wnc 
may  be  possessed  of  any  goods,  or  chattels,  belonging  to  the 
estate  of  the  decedent,  or  minor,  as  the  case  may  be,  or  be  in 
debted  to  him;  or  the  remedies  by  execution  and  suit  at  law,  in  a) 
be  pursued  at  the  same  time,  if  the  case  so  require,-  until  the  end 
be  fully  attained. 

XXVI.  Whenever  it  shall  be  made  to  appear  to  the  satisfactior 
of  the  Orphans’  Court,  having  jurisdiction  as  aforesaid,  or  of  any 
judge  thereof,  when  sucli  court  shall  not  be  in  session,  that  an  ex 
ecutiix,  having  minors  of  her  own,  or  being  concerned  for  others 
is  married,  or  like  to  be  espoused  to  another  husband,  without  se 
curing  the  minors’  portions  or  estates,  it  shall  he  lawful  for  sue! 
court, or  for  such  judge  thereof,  to  issuea  citation,  to  such  executrix 
or,  if  she  shall  have  been  manied  to  another  husband,  then  to  hei 
and  such  husband,  requiring  her  or  them,  as  the  case  may  be,  t< 
appear  on  a  day  certain,  before  an  Orphans’  Court,  to  be  convener 
for  such  purpose,  if  the  said  court  shall  not  then  be  session,  as  i: 
hereinbefore  provided  for,  in  the  case  of  delinquent  executors,  ad 
ministrators,  collectors,  or  guardians;  ai  d,  on  the  return  of  sucl 
citation,  the  said  court  may  require  such  security  to  be  given,  bj 
such  executrix,  or  by  her  husband,  if  she  shall  have  been  marriec 
again,  as  the  circumstances  of  the  case  may  require;  and,  if  sucl 
executrix,  or  her  husband  as  aforesaid,  shall  fail,  or  refuse  to  givi 
such  security,  it  shall  be  lawful  for  the  said  court,  to  vacate  tin 
letters  testamentary,  and  to  award  new  letters,  to  be  granted 


45  . 

the  register,  having  jurisdiction,  on  such  security,  as  they  may 
think  proper. 

XXV II.  When  any  executor,  administrator,  collector,  or  guar¬ 
dian,  shall  have  been  duly  declared  a  lunatic,  or  habitual  drunk¬ 
ard,  it  shall  be  lawful  for  the  Orphans’  Court,  having  jurisdiction 
over  the  accounts  of  such  executor,  administrator,  collector,  or 
guardian,  to  vacate  the  letters  testamentary,  of  administration,  or 
of  collection,  granted  to  such  executor,  administrator,  or  collector, 
and  to*  re  move  such  guardian,  and  to  award  new  letters,  to  be  giant-* 
ed  in  such  form,  as  the  case  may  require,  by  the  register,  having 
jurisdiction  uoon  such  security,  as  the  court  shall  think  proper, 
and,  in  the  case  of  a  guardian,  the  court  shall  proceed  to  tne  ad- 
miss, on,  or  appointment  of  a  new  guard, an,  accordingly;  and  the 
court  shall  al  o  make  such  order,  for  the  secunty  of  the  trust  pro¬ 
perty,  and  for  its  delivery  to  the  successor  of  such  executor,  ad¬ 
ministrator,  collector,  or  guardian  as  the  circumstances  o.  the  case 


may  require. 

XXVIII.  When  any  executor,  administrator,  collector  or  guar¬ 
dian  shall  have  removed  from  this  stete,  or  shall  have  ceased  to 
have  any  known  place  of  residence  therein,  during  the  period  of 
one  year  or  more,  the  Orphans’  Court  having  jurisdiction  of  the 
accounts  of  such  executor,  administrator,  collector  or  guardian, 
may,  on  the  application  any  person  interested,  and  after  a 
citation  shall  have  been  returned  served  or  published;  as  is  herein 
after  provided  ii^ke  a  decree,  vacating  such  letters  testamentary 
of  administration,  or  of  c'diection,  and  remove  such  guardian, 
and  award  new  letters,  to  be  granted  in  such  form  as  case  may* 
require,  by  the  register  having  jurisdiction,  upon  such  security  a» 
the  court  shall  think  proper ;  anr|?  in  the  case  of  a  guardian,"  the 
court  shall  proceed  to  the  admission  or  appointment  of  another 
guardian,  accordingly:  Provided ,  that  no  decree  as  aforesaid,  shall 
suspend  the  power  or  prejudice  the  acts  of  anv  person  who  may  be 
joined  with  such  executor,  administrator,  collector  or  guardian 
in  the  trust. 

XXIX.  Application  may  be  made  to  the  Orphans’  Court,  or 
any  Judge  thereof,  in  the  cases  mentioned  in  the  23d  section  of 
this  act,  by  any  surety  in  the  bond  of  such  executor,  adminis¬ 
trator,  collector,  or  guardian;  and,  upon  such  surety  making  oath 
or  affirmation,  as  required  in  that  section,  the  like  proceedings 
may  be  had,  for  the  purpose  of  compelling  such  executor,  admin¬ 
istrator,  collector  or  guardian,  to  give  security;  and  thereupon, 
the  court  may  order  such  executor,  administrator,  collector  or 
guardian,  to  give  such  counter  securities,  as  they  shall  judge  ne¬ 
cessary,  to  indemnify  him  against  loss,  by  reason  of  his  surety¬ 
ship;  and,  it  such  executor,  administrator,  collector,  or  guardian, 
shall  refuse,  or  fail,  to  give  such  security,  within  such  reasonable 
time  as  the  court  sirall  order,  it  shall  be  lawful  for  the  court  to 
direct  such  executor,  administrator,  collector  or  guardian,  to  pay 
and  deliver  over,  forthwith,  to  such  surety.,  or  to  some  other  per¬ 
son  for  him,  all  goods,  chattels,  effects,  and  securities  whatsoever, 
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for  which  such  surety  may  be  accountable  :  P rovided ,  that  such 
surety  shall  first  give,  to  the  satisfaction  of  the  court,  sufficient 
security,  faithfully  to  preserve  and  account  therefor,  and  deliver 
and  dispose  of  the  same,  according  to  the  order  of  the  said  court, 

XXX.  It  shall  be  the  duty  of  the  prothonotaries  of  the  Courts 
of  Common  Pieas  of  the  respective  counties,  to  file  and  docket, 
whenever  the  same  shall  be  furnished,  by  any  parties  interested, 
certified  transcripts  or  extracts  of  the  amount  appearing  to  be  due 
from,  or  in  the  hands  of  any  executor,  administrator,  guardian,  or 
other  accountant,  on  the  settlement  of  their  respective  accounts  in 
the  Orphans’  Court ;  which  transcripts  or  extracts  so  filed,  shall 
constitute  liens  on  the  real  estate  of  such  executor,  administrator, 
guardian,  or  other  accountant,  from  the  time  of  such  entry,  until 
payment,  distribution,  or  satisfaction;  and  actions  of  debt  or  scire 
facias  may  be  instituted  thereon,  by  any  persons  or  person  interest¬ 
ed,  for  the  recovery  of  so  much  as  inay  be  due  to  them  respectively: 
Provided,  however ,  that  the  liens  thereby  created,  shall  cease 
at  the  expiration  ol  five  years,  from  the  time  of  the  entry  aforesaid, 
unless  revived  by  scire  facias,  in  the  manner  by  law  directed,  in 
ihe  case  of  judgments,  in  the  courts  of  common  law:  And  Provi¬ 
ded  further,  that  in  case  of  an  appeal  from  the  ()i  phans’  Court, 
the  lien  shall  be  for  no  more  than  for  the  amount  finally  found  due, 
and  decreed  in  the  Supreme  Court ;  and  it  shall  be  the  duty  of  the 
prothonotary  of  the  Common  Pleas,  on  such  decree  of  the  Supreme 
Court  being  certified  to  him,  to  enter  on  his  docket,  the  amount  so 
found  due,  and  decreed  bv  the  Supreme  Court ;  and  if  such  amount 
be  greater  than  that  decreed  by  the  Orphans*  Court,  the  lien  for 
such  excess  shall  take  effect  only  from  the  time  of  entering  the 
decree  ot  the  Supreme  Court  ;  but,  if  the  amount  be  reduced  by 
the  final  decree  of  the  Supreme  Court,  the  prothonotary  shall 
reduce  the  amount  originally  entered  on  his  judgment  docket  and 
index  accordingly;  and  such  final  decree  upon  appeal,  being  cer¬ 
tified,  and  filed  in  the  said  Court  of  Comm  in  Pleas,  the  said  term 
of  five  year*  shall  b2  counted  from  the  time  of  such  entry. 

XXXI.  \Y  lien  the  executor,  administrator,  guardian,  or  other 
accountant,  shall  have  fully  paid  and  discharged  the  amount  of 
such  lien,  the  parties,  who  have  received  payment,  shall  acknowl¬ 
edge  satisfaction  thereof,  to  the  extent  of  what  they  have  received, 
on  the  record  of  the  Court  of  Common  Fleas;  and  in  case  of 
neglect  or  refusal  so  to  do,  for  the  space  of  thirty  days,  after  re¬ 
quest  in  writing,  and  tender  of  the  cost  and  reasonable  charges, 
such  party  shall  forfeit  and  pay  to  the  party  aggrieved,  the  sum  of 
fifty  dollars  absolutely,  and  any  further  sum,  not  exceeding  the 
amountby  such  person  received,  as  shall  be  assessed  by  a  jury  as  on 
a  trial  ai  law  ;  or,  the  Orphans’  Court,  on  due  proof  to  them  made, 
that  the  entire  amount  due  from  such  executor,  administrator, 
guardian  or  other  accountant,  according  to  the  final  settlement  of 
the  said  account,  has  been  fully  paid  and  discharged,  may  make 
an  order  for  their  relief,  from  such  recorded  lien  ;  which  order, 
being  certified  to  the  Count  of  Common  Pleas,  shall  be  entered  on 


47 


Sheir  records,  and  shall  enure,  and  be  received,  as  a  full  satisfac 
tion  and  discharge  of  such  lien.  iac 

XXXII.  I  he  Orphans’ Court,  which  possesses  jurisdiction  of 
the  accounts  of  an  executor,  administrator  or  guardian,  shall  have 
power  to  authorise  a  sale  or  mortgage  of  real  estate,  by  such  exe 
cutor,  administrator  or  guardian  in  the  following  cases,  viz: 
f  \i  aPPllcat,on  of  the  executor  or  administrator,  setting 

forth  that  tne  personal  estate  of  the  decedent  is  insufficient  for 
the  payment  of  debts,  and  maintenance  and  education  of  his  minor 
children,  or  for  the  purpose  of  paying  the  debts  alone. 

2.  On  the  application  of  such  executor  or  administrator  or  nf 
any  person  interested,  setting  forth,  that  on  the  final  settlement  of 
the  administration  account,  it  appears  that  there  are  not  sufficient 

personal  assets  to  pay  the  balance  appearing  to  be  due  from 
estate  of  such  decedent,  either  to  accountant  or  others 


sonal 


•  On  the  application  of  a  guardian,  setting  forth  that  the  ner- 
a  estate  of  the  minor  is  insufficient  for  his  maintenance  and 


reaTestat^  ^  ^  the  lm^rovement  and  repair  of  other  parts  of  his 


XXXIII.  When  the  real  estate,  with  respect  to  which  applica¬ 
tion  shall  be  made  to  the  Orphans’  Court,  in  the  cases  meinLed 
in  th®  Preceding  section,  is  situated  in  the  same  countv,  the  said 
:ourt  may  order  the  sale  or  mortgage  of  such  part,  or  so  much  of 
5  ci  real  estate  as  to  them  shall  appear  necessary.  When 
-  »e  real  estate  is  situated  in  another  county  or  counties,  or  in 
same  and  another  county  or  counties,  and  the  Orphans* 
^ourt,  which  possesses  jurisdiction  over  the  accounts  of  such  exe¬ 
cutor,  administrator  or  guardian,  shall  be  satisfied  of  the  propriety 
a  sale  or  mortgage,  of  some  portion  of  such  real  estate,  not 
*vi jhm  their  jurisdiction,  it  shall  be  lawful  for  such  court  to  make 
i  decree,  authorising  such  executor,  administrator  or  guardian  to 
•aise  so  much  money  as  the  said  court  may  think  necessary,  from 
eal  estate  situated  in  such  county  or  counties,  as  they  may  desig- 
iate,*  and,  thereupon,  it  shall  be  the  duty  of  the  Orphans’  Court 
>f  the  county  wherein  the  real  estate  so  designated  is  situated 
ipon  the  petition  of  such  executor,  administrator  or  guardian,  to 
nake  an  order  for  the  sale  or  mortgage,  as  they  shall^think  exce¬ 
llent,  of  so  much,  and  such  parts,  of  such  real  estate,  as  shall!  in 
heir  opinion,  be  necessary  to  raise  the  specified  sum.  And  such 
ixeeutor,  administrator  or  guardian  shall,  in  all  cases,  make  re¬ 
urn  of  his  proceedings,  in  relation  to  such  sale  or  mortgage,  to 
he  Orphans  Court  of  the  county  in  which  the  real  estate  so  sold 
•r  mortgaged  iies$  when,  if  the  same  be  approved  by  the  court,  it 
hall  be  confirmed. 

XXXIV.  Provided ,  That  no  authority  for  the  sale  or  morfo-aoe 
f  rea^  estate,  lying  in  the  same,  or  another  county  or  counties, 
hall  be  granted,  until  the  executor,  administrator,  or  guardian* 
s  the  case  may  be,  shall  have  exhibited  to  the  said  court,  a  true 
nd  perfect  inventory,  and  conscionable  appraisement,  of  all  the 
ersonal  estate  whatsoever,  of  the  decedent,  or  minor,  as  the  case 
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,  i,,„pt'\er  with  a  full  and  correct  statement,  of  all  the 

roay  bfe’tA  SUch  decedent,  or  minor,  wherever  situated,  which 

eSme  to  his  knowl«U;  and  also,  in  the  case  of  an  executor  or 
has  come  to  h.s  kno  vmo  upon  oath  or  affirmation, 

a! I  TV  l»£ .  , ,!  tl  e  decedent,  which  have  come  to  his  knowedgei 
ol  alUhe  debts  ot  e  l  i  be  antcd,  un,il  such  ex 

nor,  in  any  case,  shall  such  autnoi  y  S  office  ol 

ecutor,  adm.m.tr.  ^B-ardun,  ^h  sufficmnt  security,  to  be 

approved  of  by 'the  court,  conditioned  for  the  faithful  appropr.a 
t'mn  of  the  proceeds  of  such  sale  or  mortgage,  accmdin0 

"XSrotided/urf/mr,  That  no  real  estate  contained  in  am 

— i £^£$5  E5&  of 'sucli'settle^neti't  ?  and 

the  mansion  house,  or  most  profitable  part  ot  the  estate,  sl.al 
be  reserved  to  the  last  &  ^  gh&u  be  made  by  an  execu 

Seed  of  conveyance,  for  the  estate  so  so  d,  on  ‘  L^ut  if  with 

no  such  succeed,, 

Lee  with  the  terms  and  conditions  of  sale,  paying  into  i^uit  t 
monies  payable,  and  delivering  to  the  clerk  the  securities  requ 
ed  by  the  said  terms  and  conditions;  which  mown. 
shall  remain  subject  to  the  disposition  ot  lie  coin  t.  ^veT^lCfc 
made  in  pursuance  of,  and  agreeably to  the thsa 
shall  vest  the  properly  therein  described,  in  the  grantee, 
and  effectual ly ,  as  if  the  same  had  been  made  by  the  perso, 

who  may  have  Lid  any  such  estate  circumstanced  as  aforesai 

't  he  like  proceedings  mav  he  had  where  an  executor,  admin 
trator  or  guardtan,  shall  neglect  or  refuse  to  execute  and  deln 
such  deed”for  tile  space  of  thirty  days  after  due  notice  of  an  ore 

of  the  court  requiring  him  to  execute  the  same. 

XXXVI.  In  all  cases,  where  an  application  shall  be  mao 
anv  Orphans’  Court,  for  a  decree  authorising  the  sale  or  mortg, 
“real  estate,  under  any  of  the  provisions  c'lntainedinthisi 
the  court  may  appoint  suitable  persons  to -  a 

the  case,  and  to  report  upon  the  expediency  Ox  Orantin0  tl  «  p 
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cation,  and  the  amount  to  be  raised  by  such  sale  or  mortgage* 
and  upon  such  report  being  made,  the  court  may  decree  accord-’ 

ingiv. 

In  rvery  ?asf  °M  a  devise  or  bequest  to  a  widow, 
1  Inch  by  foice  of  any  last  will  and  testament,  or  by  operation  of 

aw  will  bar  such  widow  of  dower,  subject  to  her  right ?of  election 
of  dower,  or  of  the  property  devised  or  bequeathed,  it  shall  be 
awful  or  the  Orphans’  Court,  on  the  application  of  any  person 

ime/ef  ;n  t  ,e  esta,e,  of  *he  de«dent,  to  issue  a  citation  at  any 
time  after  twelve  months  from  the  death  of  the  testator,  to  any 

.  ‘°.  aP!,ear  at  a  cerfain,  tin'o,  not  less  than  one  month 

|ft'  ^  ‘ ,le  Sald  C0UI;!’  t0  make  her  election,  either  to  accept 

such  devise  or  bequest  in  lieu  of  dower,  or  to  waive  such  devise 

-l,JlfhUeSt’  |and  ‘i?-  akr  ner.  do'v'er;  of  which  election  a  record 
all  be  made,  which  shall  be  conclusive  on  all  parties  If  the 

rnon°rha"  0r  refl,Sert0,  a^ear  uP°n  *uch  citatbn,  then! 

pon  due  proof  to  the  court,  of  the  service  thereof,  the  said  neglect 

r  refusal  shall  be  deemed  an  acceptance  of  the  devise  or  bequest, 

mdrnnbT0fd0lVer,ii  °f  wh,ch  a  reco,d  sha11  be  made,  which  shall 
>e  conclusive  on  all  parties  concerned. 

Orphans’  Court  of  the  county  where  the  real 
state  of  a  decedent  is  situate,  shall  have  power,  on  the  aDDlica. 

' ,f  widow,  or  any  lineal  descendants  of  the  decedentfhav- 

n°the  , ,reS(' STt-  rea!  eS,tate’  ‘f  «f  full  age,  or  if  under  age, 

_  •  a?.P  nation  of  his  guardian,  to  appoint  seven  or  more  per- 

ons,  indifferently  chosen,  on  behalf  and  with  consent  of  the  par¬ 
ies,  or,  where  the  parties  cannot  so  agree,  to  award  an  inquest, 

J  make  partition  of  the  real  estate  of  such  decedent,  and  upon 
•ie  return  made  by  the  persons  so  appointed,  or  of  the  inquisition 
iken,  to  give  judgment  that  the  partition  thereby  made  be  firm 
nd  stable  forever,  and  that  the  costs  thereof  be  paid  by  the  par- 

'XXXIX.  When  any  such  estate  cannot  be  divided  among  the 
,neaJ  descendants  as  aforesaid,  or  the  widow  and  such  lineal  de¬ 
fendants,  without  prejudice  to,  or  spoiling  the  whole,  the  said 
fvf.n  or  more  persons,  or  the  said  inquest,  as  the  case  may  be, 
iall  make  and  return  a  just  appraisement  thereof  to  the  Orphans’ 

°urt*  and  thereupon,  but  not  otherwise,  the  said  court  may  order 
ie  same.  J 

l  To  *he  eldest  son’  if  he  be  ,ivinS>  bat  it  he  be  dead,  to  his 
r  d,ren’  lf.a.nJ; .,in  order  of  their  birth,  and  prefenng  males  to 
f males,  and  in  like  manner  to  his  other  lineal  descendants  in  the 
ftme  order. 

<2d.  If  the  eldest  son  or  his  lineal  descendants  do  not  accept 
I  sfme>  then  to  the  second,  and  other  sons,  or  their  lineal  de¬ 
fendants,  successively,  in  the  order  of  birth,  in  like  manner,  as 
Pfjovmed  tor  the  eldest  son  and  his  descendants. 

the  second  or  other  sons,  or  their  descendants,  do  not 
cept  the  same  as  aforesaid,  then  to  the  eldest  daughter,  or  her 
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lineal  descendants,  in  like  manner  as  is  provided  in  the  case  of  the 

*'4?^  8lf  the  eldest  daughter,  or  her  lineal  descendants,  do  no 
accept  the  same,  then  to  the  second,  and  other  daughters,  or  the, 
lineal  descendants,  successively,  in  like  manner,  as  is  provide, 
for  the  second  and  other  sons. 

In  every  such  case,  the  party  accepting  the  same,  or  some  on 
on  his  behalf,  paying  to  the  other  parties  interested  their  propo. 
tionable  parts  of  the  value  of  such  estate,  according  to  the  jus 
appraisement  thereot,  made  in  manner  aforesaid,  or  giving  goo 
security,  by  recognivsn'-e  or  otherwise,  to  the  satisfaction  ot  til 
court,  for  the  payment  thereof,  with  legal  interest,  ,n  some  res 
sonabie  lime,  not  exceeding  twelve  months,  as  the  coutt  may  d 
rect:  and  the  persons  to  whom,  or  tor  whose  use,  payment  or  sati 

faction  shall  be  so  made,  in  any  of  the  cases  aforesaid,  for  the 

respective  parts  or  shares  of  such  real  estate,  shall  be  for  ev 

barred  of  all  right  or  title  to  the  same.  ,  ,  , 

XL.  Wien  equal  partition  in  value  cannot  be  made  by 
seven  men  appointed  as  aforesaid,  or  by  the  said  inquest,  th 
shall  make  a  jSst  appraisement  of  the  respective  purparts  or  shan 
into  which  they  may  divide  the  estate;  and  Thereupon  the 
mav  order  the  *said  purparts  or  shares,  successively,  to  the  perse 
entitled  to  make  choice  therefrom,  in  the  order,  and  according 
the  rules,  enacted  in  the  preceding  section,  "here  the  estate  c< 
not  conveniently  be  divided;  .ambthey  shall  award  that  one  or  >m 
purparts  or  shares  shall  be  subject  to  the  payment  of  such  sum 
sums  of  money,  as  shall  be  necessary  to  equalise  the  value  of 
said  puraprts,  according  to  the  said  anpraisement  thereof,  wh 
sum  or  sums  of  money  shall  be  paid  or  secured  to  be  paid,  by 
several  persons  accepting  such  purparts,  in  the  manner  prescnl 

in  the  foregoing  section,  .  ,  .  ,  ,  •  . 

XLL  When  such  estate  cannot  conveniently  be  divided,  inu 

many  sha-es  as  there  are  parties  entitled,  the  seven  men  appoin 
as  aforesaid,  or  the  said  inquest,  shall  make  a  just  appraisemen 
the  respective  purparts  or  shares,  into  which  they  may  divide 
estate;  and,  thereupon,  the  court  may  ordu  the  shares,  success 
h,,  to  the  parties  entitled  to  make  choice  therefrom,  m  the  or, 
and  according  to  the  rules,  hereinbefore  provided  for  the  c. 
where  the  estate  cannot  conveniently  be  divided;  they,  or  s, 
one  in  their  behalf,  paving,  or  securing  to  be  paid,  to  the  o 

parties  interested,  their  respective  parts  of  the  value  thereot,  in 

manner  niescribed  as  aforesaid.  .  . 

XLH  In  all  cases  of  appraisement  or  partition,  mentions 
the  preceding  section,  the  Orphans’  Court  shall,  on  applica 
grant  a  rule  on  all  persons  interested,  to  come  into  couit,  at  a 
tain  day,  by  them  to  be  fixed,  to  accept  or  refuse  the  esta  e, 
share  or  portion  thereof,  as  the  case  may  be  ;  ‘and  in  case  the 
tv  entitled  to  a  choice,  do  not  come  into  court  in  person,  o 
guardian  or  attorney  duly  constituted,  or,  in  case  he  shall  re 
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the  same,  a  record  shall  be  made  thereof;  and  the  court  may, 
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shall,  direct  the  same  to  be  offered  to  the  next  in  succession,  ac« 
cording  to  the  rules  hereinbefore  provided. 

XLU1.  Should  the  widow  of  the  decedent  be  living,  at  the  time 
of  the  partition,  she  shall  not  be  entitled  to  payment  of  the  sum 
at  which  her  purport  or  share  of  the  estate  shall  be  valued  ;  but  the 
same,  together  with  the  interest  thereof,  shall  be  and  remain 
charged  upon  the  premises,  if  the  whole  be  taken  by  one  child  or 
other  decsendant  of  the  deceased,  or  upon  the  respective  shares, 
if  divided  as  hereinbefore  mentioned;  and  the  legal  interest  there¬ 
of  shall  be  annually,  and  regularly  paid  by  the  persons  to  whom 
such  real  estate  shall  be  adjudged,  their  heirs  or  assigns  holding 
the  same,  according  to  their  respective  portions,  to  the  said  widow, 

,  during  her  natural  life,  in  lieu  and  full  satisfaction  of  her  dower 
,  at  common  law;  and  the  same  may  be  recovered  by  the  widow, 
by  distress  or  otherwise,  as  rents  in  this  commonwealth  are  re¬ 
coverable.  On  the  death  of  the  widow,  the  said  principal  sum 
shall  be  paid  by  the  children,  or  other  lineal  descendants,  to 
whom  the  said  real  estate  shall  have  been  adjudged,  their  heirs  or 
assigns,  holding  the  premises,  to  the  persons  thereunto  legally 
,,  entitled. 

XLIV,  Upon  an  appraisement  or  valuation  of  real  estate,  made 
i  as  is  hereinbefore  provided,  should  all  of  the  heirs  neglect,  after 
due  notice,  or  refuse,  to  take  the  same  at  the  valuation,  the  court 
shall,  on  the  application  of  any  one  of  the  heirs,  grant  a  rule  upon 
the  other  heirs,  and  others  interested,  to  show  cause,  why  the  es¬ 
tate  so  appraised,  should  not  be  sold;  which  rule  shall  be  returnable 

I  at  the  next  regular  session  of  the  court,  or  at  such  subsequent  pe¬ 
riod  as  the  court,  having  respect  to  the  circumstances  of  the  case, 
may  direct ;  and  notice  of  such  rule  shall  be  given  in  the  manner 
provided  in  this  act  for  other  notices  to  heirs:  On  the  return  of 
(e  such  rule,  the  court  may,  on.  due  proof  of  notice  to  all  persons 

)  interested,  make  a  decree,  authorising  and  requiring  the  executor 
or  administrator,  as  the  case  may  be,  to  expose  such  real  estate  to 
public  sale,  at  such  time  and  place,  and  on  such  terms,  as  the 
u  court  may  decree:  Provided ,  that  the  rule  to  show  cause,  herein 
{i  directed,  may  be  dispensed  with,  by  the  court,  on  the  application, 

)!f  of  all  the  heirs,  if  of  lull  age,  and  of  the  guardians  of  such  as  are 
ii  minors  for  such  decree:  And  notice  of  such  sale  shall  be  given  by 
$  the  executor  or  administrator  in  the  manner  provided  in  this  act 
for  other  notices  of  sale. 

I  XLY.  Where  a  decree  for  the  sale  of  real  estate  shall  be  made 
j  by  the  Orphans’  Court,  in  the  event  provided  for  in  the  preceding 
c  section,  the  court  shall  direct  that  the  share  of  the  widow,  if  there 
„  be  one,  ot  the  purchase  money,  shall  remain  in  the  hands  of  the 
purchaser,  during  the  natural  life  of  the  widow;  and  the  interest 
thereof  shall  be  annually,  and  regularly,  paid  to  her,  by  the  pur- 
fj  chaser,  his  heirs  and  assigns,  holding  the  premises,  to  be  recovered 
bydistress  or  otherwise,  as  rents  are  recoverable  in  this  common¬ 
wealth  ;  which  the  said  widow  shall  accept  in  full  satisfaction  of 
her  dower  in  such  premises  ;  and  at  her  decease,  her  share  of  the 


purchase  money  shall  be  paid  to  the  persons  legally  entitled 
thereto. 

XLVI.  When  the  lands,  in  respect  to  which  application  for 
partition  shall  be  made  to  the  Orphans'  Court,  as  aforesaid,  lie  in 
one  or  more  adjoining  tracts,  in  different  counties,  it  shall  be  law¬ 
ful  for  the  Orphans’  Court  of  the  county,  in  which  the  principal 
mansion  is  situate,  or  if  there  be  no  mansion  or  building  on  the 
lands,  then,  the  court  of  the  county  in  which  the  greater  part  of 
the  land  lies,  on  the  application  of  any  person  interested,  cither  to 
proceed  by  the  appointment  of  seven  or  more  men,  agreed  on  by 
the  parties,  or  to  issue  their  writ  to  the  sheriff  of  the  county,  within 
the  jurisdiction  of  the  court,  specifying  the  lands,  of  which  a  par¬ 
tition  or  valuation  is  to  be  made;  and,  thereupon,  the  said  sheriff' 
shall  summon  an  inquest  to  divide  or  value  the  said  lands,  in  the 
same  manner,  as  if  the  whole  were  within  his  proper  bailiwick; 
and  upon  the  return  thereof,  or  upon  the  return  of  the  seven  or 
more  men  appointed  by  consent  as  aforesaid,  the  court  may  further 
proceed  thereon,  in  all  respects,  as  if  all  the  said  lands  were  in  the 
proper  county;  and  any  recognisance  taken  in  pursuance  of  such 
proceeding,  shall  be  as  effectual,  to  all  intents  and  purposes,  as  if 
the  lands  bound  by  it  were  wholly  within  the  county,  where  such 
recognisance  is  taken:  Provided ,  that  an  exemplification  of  the 
proceedings  which  may  be  had,  shall,  within  twenty  days  after  the 
final  decree  therein,  bedilivered  to  the  clerk  of  the  Orphans’ Court 
of  each  county,  in  which  the  application  shall  not  have,  been  made 
and  in  which  any  part  of  the  said  lands  are  situate;  which  shall  be 
entered  on  the  records  of  such  court,  at  the  joint  expense  of  all 
parties  concerned. 

XLVII.  In  any  case,  where  one  of  the  heirs  of  a  decedent  has 
elected  to  take  the  real  estate  of  such  decedent  in  one  county,  or 
any  share  thereof,  if  divided  into  shares,  such  heir  shall  not  have 
the  right  of  preference  or  election  to  take  the  real  estate,  or  any 
share  thereof,  in  any  other  county,  or  an}  other  share  in  the  same 
county,  until  all  the  other  heirs  shall  have  neglected,  after  due  no¬ 
tice.  or  refused,  to  take  the  same  at  such  valuation. 

XLVIII.  When  the  decedent  leaves  no  lineal  descendents,  the 
like  proceedings  shall  be  had,  in  all  respects,  on  the  application  of 
the  persons,  in  whom  the  estate  shall  vest  in  possession:  Provided , 
that  if  there  be  a  life  estate  or  life  estates,  with  remainders  over, 
such  remainder  men  shall  be  made  parties  to  the  proceedings  in 
partition,  and  shall  have  the  right  to  accept  or  refuse  the  premises, 
at  any  valuation  that  may  be  made  by  seven  men  appointed  as 
aforesaid,  or  by  an  inquest,  in  the  same  manner,  as  the  lineal  de¬ 
scendents  of  a  decedent;  such  remainder  men  being  bound  by  re¬ 
cognisance,  or  other  sufficient  security,  according  to  the  direction 
of  the  court,  for  the  payment  of  the  annual  interest,  to  the  tenant 
or  tenants  for  life;  and,  thereupon,  the  court  shall  give  judgment, 
that  the  partition  so  made  between  them,  be  and  remain  firm  and 
stable  forever,  and  that  the  costs  thereof  be  paid  by  the  parties 
concerned. 
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XLIX.  When,  upon  any  proceedings  in  the  Orphans’  Court, 
a  sum  of  money  shall  he  awarded  by  the  court,  for  the  share  or 
portion,  to  which  a  married  woman  may  be  entitled,  such  money 
shall  not  be  paid  to  her  husband,  until  he  shall  have  given  securi- 
1  ty,  to  the  satisfaction  of  the  court,  that  the  amount  thereof,  or  so 


much  thereof,  as  the  court  shall  deem  proper,  be  paid,  after  his 


death,  to  his  wife,  or  if  she  shall  not  survive  him,  to  her  heirs,  as 


if  the  same  were  real  estate:  Or,  if  the  husband  shall  be  unable, 
or  refuse  to  give  security  as  aforesaid,  the  same  may  be  vested  in 
trustees,  to  be  approved  by  the  court,  for  the  same  purposes,  but 
reserving  to  the  husband  the  interest  thereof,  during  his  life,  un¬ 
less  the  husband  shall  desire  the  same  to  be  settled  for  the  sepa¬ 
rate  use  of  the  wife. 

Provided ,  always ,  that  if  the  wife,  being  of  full  age,  on  a  sepa¬ 
rate  examination,  the  husband  not  being  present,  shall  declare  be¬ 
fore  one  of  the  Judges  of  the  same  court,  or,  if  not  resident  in  the 
county,  before  a  Judge  of  a  Court  of  Record  in  the  county,  or  place, 
where  she  may  reside,  that  she  does  not  require  such  monies  to  be 
so  secured,  and  that  she  makes  this  declaration  freely  and  vo¬ 
luntarily,  without  any  threats  or  compulsion  on  the  part  of  her 
husband,  the  full  contents  and  legal  effect  of  such  declaration  be- 
ingfirst  made  known  to  her  by  the  Judge,  and  the  said  declara¬ 
tion  and  acknowledgement  be  certified  by  the  same  Judge,  and 
filed  of  record  in  the  said  Orphans’  Court,  then  and  in  such  case, 
the  husband  shall  not  be  required  to  secure  the  said  monies  in 
manner  aforesaid.  The  form  of  such  declaration  shall  be  as  follows: 

Whereas ,  I.  A.  B.  the  wife  of  C.  B  am  entitled  to  the  sum 
of  proceeding  from  the  sale  (or  partition)  of  the 

real  estate  of  D.  E.  in  the  county  Now  I  do  certify 

and  declare,  that  I  consent  and  agree,  that  the  same  be  paid  to  my 
husband,  the  said  C.*  B.  without  any  condition  or  security  whate¬ 
ver.  Witness  my  hand  this  day  of  &c. 

The  form  of  the  certificate  to  be  given  by  the  Judge  shall  be  as 
follows: 

On  the  day  of  A.  D.  personallyap¬ 

peared  before  me,  one  of  the  Judges  of  the  Orphans’  Court,  for  the 
county  of  A.  B.  the  wife  of  C.  B.  of  ( here  insert  his 

residence  and  occupation)  who,  being  of  full  age,  and  by  me  ex¬ 
amined,  separate  and  apart  from  her  said  husband,  and  the  con¬ 
tents  and  legal  effect  of  the  foregoing  instrument  by  me  fully  ex¬ 
plained  and  made  known  to  her,  declared  that  she  executed  the 
same  freely  and  voluntarily,  without  any  threats  or  compulsion, 
on  the  part  of  her  husband,  for  any  other  person.  Witness  my 
hand  and  seal  the  day  and  year  above  written. 

L.  In  all  cases,  where,  in  consequence  of  proceedings  in  parti¬ 
tion,  the  share,  or  any  part  thereof,  of  an  heir  in  real  estate,  shall 
| be  converted  into  money,  either  by  reason  of  the  impracticability 
|  or  inequality  of  partition,  or  by  virtue  of  a  sale,  or  otherwise,  the 
Orphans’  Court,  before  making  a  final  decree,  confirming  the  par¬ 
tition  or  sale  as  aforesaid,  may  appoint  a  suitable  person,  as  audi- 
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ior,  to  ascertain  whether  there  are  any  lien?*  or  other  incumbiafh 
ccs*  on  such  real  estate,  affecting  the  interests  of  the  parties;  and 
if  it  shall  appear  by  the  report  of  such  auditor,  or  otherwise,  that 
there  are  such  liens,  the  said  court  may  order  the  amount  of  mo¬ 
ney  which  may  be  payable  to  any  of  the  parties,  against  whom 
liens  exist,  to  be  paid  into  court,  and  shall  have  the  like  power  as 
to  the  distribution  thereof  among  lien  creditors,  or  others,  as  is 
now  exercised  by  the  courts  of  common  law,  where  money  is  paid 
into  court,  by  sheriffs  ert  coroners:  And  where  recognizances  or 
other  security  shall  be  given  Lr  the  payment  of  money,  the  court 
may  make  an  order  on  the  party  giving  such  recognizance,  or 
other  security,  to  pay  the  amount  thereof  into  court,  when  the 
same  shall  become  due,  to  be  distrib  j ted  in  like  manner,  among 
the  persons  holding  liens  at  the  time  of  the  partition. 

LI.  Where  a  recognizance  hath  heretofore  been,  or  shall  here¬ 
after  be  taken,  in  any  Orphans’  Court,  on  the  acceptance  of  the 
real  estate  of  a  decedent,  at  the  valuation  or  appraisement  thereof, 
as  hereinbefore  provided  for,  and  the  same  or  any  part  thereof, 
shall  be  satisfied,  or  paid  to  the  person  or  persons  interested 
therein,  or  his  or  their  agent  or  attornies,  any  such  person,  sc 
having  received  satisfaction  of  the  amount  coming  to  him,  shall 
enter  an  acknowledgment  thereof  Upon  the  record  of  such  court; 
which  shall  be  a  satisfaction  and  discharge  of  the  said  rccogni 
zance,  to  the  amount  acknowledged  to  be  paid;  and  the  recogni¬ 
zance  shall  cease  to  be  a  lien  on  the  real  estate  of  the  conusor,  tc 
a  greater  amount  than  the  principal  and  interest  actually  remain 
ing  due. 

Lll.  If  any  person,  who  shall  have  received  satisfaction  ai 
aforesaid,  for  his  claim  or  lien,  secured  by  such  recognizance 
snail  neglect  or  refuse  to  enter  upon  the  record  his  acknow 
ledgment  thereof,  upon  the  written  request  of  the  owner  o 
the  premises  bound  by  such  recognizance,  or  of  any  part  thereof 
or  of  his  legal  representatives,  or  other  person  interested  therein 
on  tender  of  the  costs  and  reasonable  charges  for  entering  sucl 
acknowledgment,  within  sixty  days  after  such  request  and  tende 
as  aforesaid,  such  person,  for  every  such  default,  shall  forfeit  am 
pay  to  the  party  aggrieved,  the  sum  of  fifty  dollars,  absolutely 
and  any  further  sum,  not  exceeding  the  amount  by  such  persoi 
received,  as  shall  be  assessed  by  a  jury,  on  a  trial  at  law. 

Lll I.  No  sale  of  any  real  estate,  whether  by  process  of  execu 
tion,  or  bv  order  of  any  court  on  proceedings  in  partition,  o 
otherwise,  shall  have  the  effect  ol  divesting  any  lien  or  charge 
constituted  upon  such  estate,  by  virtue  of  tliis*act,  but  such  liei 
or  charge  shall  continue  to  bind  such  estate  in  the  hands  of  th 
purchaser,  his  heirs  and  assigns;  and  the  like  remedies  may  b 
had,  for  the  recovery  of  the  principal  sums  so  charged,  and  th 
annual  interest,  as  if  such  sale  had  not  taken  place 

LIV.  In  all  cases,  in  which  heirs,  legatees  or  distributees  ar 
interested,  and,  in  consequence  of  such  interest,  notice  6hall  b 
required  to  be  given  to  them,  or  any  of  them,  of  any  proceeding 


ter 

in  the  Orphans’  Court,  such  notice  shall,  in  all  cases,  be  given  in 
the  manner  following,  except  in  the  case  of  the  accounts  of  execu¬ 
tors,  administrators,  or  collectors,  and  in  other  cases  specially 
provided  for,  viz.  To  all  persons  resident  within  tl  i  e  c  o  n  ty^ , 
which  the  court  has  jurisdiction,  or  within  forty  mi'es  of  the  place, 
where  the  court  is  holden,  notice  shall  be  given  personally,  or  by 
writing  left  at  their  place  of  abode;  to  all  persons  resident  without 
the  county,  but  within  the  state,  no  ice  shall  be  given  by  advert 
tiseuient  in  at  least  one  newspaper,  published  at  the  seat  of  gov¬ 
ernment  of  this  state,  and  also,  in  at  least  one  newspaper,  publisn- 
ed  in  the  county,  if  there  be  one,  so  published,  but  if  not,  in  at 
least  one  newspaper,  published  in  an  adjoining  county;  to  all  per¬ 
sons  resident  out  of  the  state,  notice  shall  be  given  by  advertise¬ 
ment,  in  at  least  one  newspaper,  published  in  the  city  of  Philadel¬ 
phia,  in  addition  to  the  public  notice  required  in  the  case  of  per¬ 
sons  within  the  state:  And  the  period  of  time,  during  which  notice 
shall  be  given,  whether  such  notice  shall  be  personal,  by  publica¬ 
tion,  or  otherwise,  shall  be  fixed  by  the  court,  according  to  the 
circumstances  of  the  case,  unless  such  period  of  notice  be  otnerwise 
specially  provided  by  law. 

LY.  In  all  cases,  in  which  proceedings  may  be  had  in  the  Or¬ 
phans’  Court,  affecting  the  interest  of  any  minor,  notice  of  such 
proceedings,  shall  be  given  to  the  guardian  of  such  minor,  if  such 
guardian  be  resident  within  the  county,  or  within  forty  miles  of 
the  seat  of  justice  of  the  county,  in  the  same  manner,  as  is  herein 
provided  for,  in  the  case  of  resident  persons  of  full  age.  But  if 
such  minor,  have  no  guardian,  it  shall  be  the  duty  of  the  party, 
makin°-  application  to  the  Orphans5  Court,  to  cause  notice  of  such 
application  to  be  given  to  the  minor,  if  above  the  age  fourteen 
years,  or  if  under  that  age,  to  the  next  of  kin  of  full  age:  Provided , 
such  minor  or  such  next  of  kin,  be  resident  within  the  county,  or 
within  forty  miles  of  the  seat  of  justice  thereof,  and  if,  at  the  next 
session  of  the  Orphans’  Court,  application  shall  not  have  been 
made  on  the  part  of  such  minor,  praying  for  the  appointment  of  a 
guardian,  it  shall  be  the  duty  of  the  court  to  appoint  a  suitable  per* 
son  as  guardian,  on  whom  notice  shall  be  served  in  all  cases,  hi 

which  notice  shall  be  requisite.  r 

LVI.  Whenever,  by  the  provision  of  this  act,  it  shall  be  lawful 
for  the  Orphans’  Court  to  order  the  sale  of  real  estate,  public  no¬ 
tice  of  such  sale  shall  be  given,  by  the  executor,  administiator,  or 
guardian,  as  the  case  may  be,  at  least  twenty  days,  before  the  day 
appointed  therefor,  by  advertisement  in  at  least  one  newspaper, 
published  in  the  county,  if  there  be  one,  or,  if  there  be  none,  then, 
in  an  adjoining  county;  and  in  all  cases,  notice  shall  also  be  given 
by  handbills,  affixed  in  at  least  three  of  the  most  public  places,  m 
the  vicinity  of  such  estate. 

LVI1.  The  Orphans’  Court  shall  have  power  to  send  an  issue 
to  the  Court  of  Common  Pleas  ot  the  same  county,  for  the  trial  ot 
facts  by  a  jury,  whenever  they  shall  deem  it  expedient  so  to  do. 

LVI  II.  The  Orphans’  Court,  or  any  auditors  appointed  by  them. 
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shall  have  power  to  examine,  upon  oath  or  affirmation,  any  of  the 
parties,  to  any  proceedings  instituted  in  such  court,  respecting  any 
matter  in  dispute,  insuch  proceedings;  and  the  said  court  shall 
have  power  to  compel  the  production  of  any  books.,  papers,  or  oth¬ 
er  documents,  necessary  to  a  just  decision  of  the  question  before 
them,  or  before  auditors. 

LIX.  The  manner  of  proceeding  in  the  Orphans’  Court,  to 
obtain  the  appearance  of  a  person  amenable  to  its  jurisdiction,  and 
to  compel  obedience  to  its  orders  and  decrees,  shall  be  as  lollows: 

1.  On  the  petition  to  the  court,  of  any  person  interested,  wheth¬ 
er  such  interest  be  immediate  or  remote,  setting  forth  facts  neces¬ 
sary  to  give  the  court  jurisdiction,  the  specific  cause  of  complaint, 
and  the  relief  desired,  and  supported  by  oath  or  affirmation,  the 
Orphans’  Court,  or  any  judge  thereof  in  vacation,  may  award  a 
citation  returnable  at  a  day  certain,  not  less  than  ten  days  after 
the  issuing  thereof. 

2.  Such  citation  may  be  served  by  the  party  obtaining  the  same, 
or  by  any  authorised  agent,  or,  if  required  by  the  party,  it  shall 
be  served  by  the  sheri If  or  coroner  as  the  case  may  require,  of 
the  proper  county. 

3.  The  manner  of  such  service  shall  be  by  giving  a  copy  thereof 
to  the  defendant  personally,  or  by  leaving  such  copy  with  some 
member  of  his  family  at  his  last  place  of  abode. 

4.  If  the  dafendant  be  not  found,  and  have  no  known  dwelling 
place  within  the  county,  such  citation  may  be  served  in  like  man¬ 
ner,  upon  the  person  or  persons  who  may  be  the  surety  or  sureties 
of  such  party,  in  any  bond  or  recognizance  given  by  him  for  the 
performance  of  any  trust,  or  duty,  in  respect  to  which,  such  cita¬ 
tion  may  have  issued. 

5.  The  return  to  a  citation  if  made  by  the  party  on  whose  peti¬ 
tion  it  issued,  or  his  agent,  as  aforesaid,  shall  be  on  oath  or  affir¬ 
mation;  and  in  all  cases  of  service,  the  return  shall  state  how  such 
citation  was  served. 

6.  If  the  party  to  be  cited,  cannot  be  found,  and  have  no  known 
dwelling  place  within  this  commonwealth,  and  there  is  no  surety 
on  whom  service  of  the  citation  can  be  made  as  aforesaid,  and  the 
facts  shall  be  so  stated  in  the  return,  on  oath  or  affirmation  by  the 
party  complaining,  or  bv  some  one  competent  to  make  affidavit  in 
that  behalf,  the  Orphans’  Court  may  award  another  citation  return¬ 
able  in  like  manner  with  the  first. 

7.  At  the  time  of  awarding  such  second  citation,  the  court  may 
make  an  order  for  publication  ot  the  same  in  two  or  more  newspa¬ 
pers,  to  be  designated  by  the  court,  in  such  place  or  places  and 
for  such  length  of  time  as  the  court,  having  regard  to  the  supposed 
place  of  residence  of  the  defendant  and  other  circumstances  shall 
direct. 

8.  At  the  ti me  appointed  for  the  appearance  of  the  defendant, 
should  lie  not  appear  according  to  the  requisition  of  the  citation, 
and  if  due  prooi'be  made  of  the  service  thereof,  or  when  service 
cannot  be  made,  of  the  publication  thereof,  as  hereinbefore  pre- 
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Scribed,  the  court  may,  with  or  without  another  citation,  as  justice 
may  require,  proceed  to  make  such  order  or  decree,  in  respect  to' 
the* subject  matter,  as  may  be  just  and  necessary. 

9.  It  shall  be  lawful  for  the  court,  on  such  proof,  to  order  that 
the  petition  of  the  complainant  be  taken  as  confessed,  and  to  direct 
i  reference  to  an  auditor  or  auditors,  to  take  proof  of  the  facts  and 
circumstances  set  forth  in  the  petition,  and  to  report  thereon, 
and  also  to  report  an  account  against  such  defendant  if  necessary. 

10.  On  the  report  of  the  auditor  or  auditors,  the  court  shall 
make  such  order  or  decree  thereon  as  may  be  just  and  necessary. 

11.  Compliance  with  any  order  or  decree  of  the  court  may  be 
enforced  by  attachment  or  sequestration;  or,  in  case  of  a  decree 
for  the  payment  of  money  against  a  party  who  has  appeared,  the 
complainant  may  have  a  writ  of  execution  in  the  nature  of  a  writ 
of  fieri  facias,  which  writs  may  be  allowed  by  the  court,  or  by 
any  judge  thereof  in  vacation. 

12.  Writs  of  attachment  and  sequestration  shall  be  directed  to, 
and  executed  by  the  sheriff  or  coroner,  as  the  case  may  require,- 
of  the  proper  county. 

13.  Writs  of  sequestration  shall  be  in  the  following  form: 

The  Commonwealth  of  Pennsylvania, 

To  the  Sheriff  of  the  county  of  Greeting: 

Whereas ,  Ay  B.  (here  set  out  the  decree  or  so  much  thereof  as 
is  material  to  explain  the  duty  to  be  performed.)  Therefore, 
We  command  you,  that  you  do,  at  proper  and  convenient  hours,' 
in  the  day  time,  go  to,  and  enter  upon  all  the  messuages,  lands, 
tenements  and  real  estate,  of  the  said  A.  B.  and  that  you  do  col¬ 
lect,  take  and  get  into  your  hands,  not  only  the  rents,  issues  and 
profits,  of  all  his  said  real  estates,  but  also  all  his  goods,  chattels, 
and  personal  estate,  and  detain  and  keep  the  same  under  seques¬ 
tration.  in  your  hands,  and  also  that  you  attach  all  Stocks,  held  by 
him  in  incorporated  companies,  and  keep  the  same  under  attach¬ 
ment,  until  our  said  Orphans’  Court  shall  make  other  order  to  the 
contrary;  and  you  are  to  return  with  this  writ  an  inventory  or 
schedule  of  the  property  you  have  sequestered  or  attached,  and 
a  certificate  under  your  hand,  of  the  manner  in  which  you  shall 
have  executed  this  writ,  to  our  said  court  on  the  day  of 

next. 

Witness,  &c. 

14.  A  sequestratisn  shall  not  abate  by  the  death  of  the  com¬ 
plainant  or  defendant. 

15.  It  shall  be  the  duty  of  the  sheriff  or  coroner,  as  the  case 
may  be,  immediately  after  receiving  any  such  writ  of  sequestra¬ 
tion,  to  file  a  copy  thereof  in  the  office  of  the  prothonotary  ot  the 
Court  of  Common  Pleas  of  the  same  county;  who  shall  forthwith 
enter  the  substance  thereof  on  his  docket,  with  the  names  of  the 
parties  ;  and  the  entry  thereof  shall  thenceforward  operate  to 
charge  the  real  estate  of  the  defendant,  according  to  the  form  and- 
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effect  of  *uch  writ;  and  shall  bind  the  same  in  the  hands  of  a 
purchasers,  and  mortgagees,  subsequently  to  such  entry  witho 
other  notice:  Provided ,  that  if  such  sequestration  shall  be  di 
solved  by  the  order  of  the  Orphans’  Court,  the  defendant,  or  ai 
person  interested  in  such  real  estate  may  have  a  certificate  oft 
same  from  the  clerk  of  the  said  court,  which  it  shall  be  the  duty 
such  clerk  to  furnish  on  application,  and  which,  being  entered  < 
the  docket,  shall  have  the  effect  of  a  satisfaction  of  such  lien. 

16.  Writs  of  fieri  facias.,  shall  be  directed  to  and  executed  ! 
the  sheriff’or  coroner,  as  the  case  may  require,  of  the  proper  cou 
ty;  and  the  proceedings  thereon  shall  be  the  same,  as  on  wTrits 
fieri  facias  issued  by  the  Court  of  Common  Pleas  of  the  same  cou 
ty. 

XT.  When  proof  shall  be  made,  on  oath  or  affirmation,  to  t 
satisfaction  of  the  court,  if  in  session,  or  to  any  Judge  thereof 
vacation,  at  ihe  time  of  filing  a  petition  as  aforesaid,  that  the  ( 
fendent  has  absconded,  or  is  about  to  abscond,  or  depart  from  1 
usual  place  of  abode,  to  the  prejudice  of  the  complainant,  it  sh 
be  lawful  for  the  court,  or  for  such  Judge,  to  allow  the  issuing  o 
writ  of  attachment,  or  a  writ  ot  sequestration,  or  both,  in  the  fii 
instance,  against  such  defendant;  and,  on  the  return  thereof,  t 
like  proceedings  may  be  had,  as  are  authorised  on  the  return  o 
citation. 

18.  If  such  attachment  or  sequestration,  issued  in  the  first  i 
stance,  be  executed,  the  court,  or  any  Judge  thereof  in  vacatic 
may  dissolve  the  same,  on  the  defendant  giving  security,  tot 
satisfaction  of  the  court,  or  of  such  Judge,  to  appear  on  a  d 
certain,  to  answer  to  tne  petition,  and  to  abide  the  orders  and  t 
crees  of  the  court,  in  the  premises. 

19.  When  proof  shall  be  made,  on  oath  or  affirmation,  tot 
satisfaction  o!  the  court,  or  of  any  Judge  thereof  in  vacation,  at  t 
time  of  presenting  a  petition,  or  at  any  stage  of  the  cause,  that  t 
defendant  therein  named,  has  in  possession,  trust  property 
effects,  which  he  is  wasting,  or  otherwise  disposing  of,  contrary 
his  duty,  and  trust,  or  that  lie  is  about  to  abscond,  and  carry  su 
trust  property  or  effects  out  of  the  jurisdiction  of  the  court,  it  sh; 
be  lawful  for  the  court,  or  such  Judge  in  vacation,  to  award 
writ  in  the  name  of  the  commonwealth  to  the  sherift’or  coroner, 
the  case  may  require,  of  the  proper  county,  returnable  on  ad 
certain,  to  an  Orphans’  Court,  to  be  convened  for  the  purpose, 
the  said  court  shall  not  then  be  in  session,  commanding  him 
take  possession  of  all  such  trust  property  and  effects,  specified 
such  writ;  and  to  hold  the  same  subject  to  the  order  of  the  cou 
and  also  to  attach  all  debts  due  to  such  trust,  whether  by  bon 
mortgage  or  otherwise,  and  all  stock  in  incorporated  companU 
and  serve  a  copy  of  such  writs  upon  each  debtor,  and  upon  ea 
company,  in  which  stock  may  be  he'd  belonging  to  the  trust, 
aforesaid:  Provided,  that  before  the  execution  of  such  writ,  t 
sheriff' or  coroner,  as  the  case  may  be,  may  require  of  the  part 
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|t  whose  instance  such  writ  may  have  been  issued,  sufficient  secu- 
B  ty  t0  lndemnify  k\m  against  any  damages,  arising  from  the  exe- 
..  Jtion  thereof:  And  provided  also ,  that  if  the  party,  against  whom, 
i, ,  jch  writ  may  issue,  shall  give  sufficient  security,  to  such  sheriff 
^  *  coroner,  that  the  trust  property  or  effects,  specified  in  such 
j  r,t»  s,la11  forthcoming,  at  the  return  thereof,  then  such  sheriff” 
coroner  shall  not  execute  the  same,  but  shall  make  return  of  the 
cts  to  the  court. 

ti  20.  The  like  proceedings  may  be  had,  where  the  court  has  made 
Jnnal  order  and  decree,  for  the  delivery  of  the  trust  property  and 
0  ec*s’  “y  tne  defendant,  to  any  person,  who  mav  be  designated  by 
or  by  the  order  of  the  court  to  receive  them. 

2i.  On  the  return  of  such  writ,  the  court  may  make  such  order 
I,  spec  ting  the  disposition  of  such  trust  propeVty  and  effects,  as 
“if  etp  ^eceSSar^  and  ProPer>  according  to  the  principles  of  justice 

.22.  When  a  decree  shall  have  been  had,  against  any  defendant, 

^ io  shad  not  have  appeared,  according  to  the  requisitions  of  the 
^  ution,  and  a  sequestration  shall  have  issued,  against  the  real  or 
rsonal  estate  of  such  defendant,  the  court  may  order  the  decree 
i,  ,e  satisfied,  out  of  the  estate  and  effects  sequestered:  Provided 
jit  such  order  shall  not  be  carried  into  execution  until  the  com- 
inant  shall  have  given  security,  to  the  satisfaction  of  the  court, 
in  |de  the  order  of  the  court,  touching  the  restitution  of  what  he 
)0J  have  received,  in  case  the  defendant  shall  appear,  and  be  ad- 
,  :ted  to  defend  the  suit;  but  if  such  security  shall  not  be  given, 
a  estate  and  effects  sequestered,  or  the  proceeds  thereof,  shall 
bain  subject  to  the  directions  of  the  court  to  abide  its  further 
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.13.  If  the  defendant,  against  whom  such  decree  shall  have  been 
,^e,  or  his  representatives,  shall  within  one  year  after  personal 
ke  of  such  decree,  and  within  five  years  after  the  entry  thereof, 
jn  no  such  notice  shall  have  been  given,  present  a  petition  to 
same  court,  praying  to  be  admitted  to  be  heard,  and  shall  pay 
|h  costs,  as  the  court  shall  adjudge,  the  party  so  petitioning, 
,11  be  admitted  to  a  defence;  and  the  case  shall  then  proceed,  in 
■  manner  as  ifsucli  defendant  had  appeared  in  due  season,  and 
lecree  had  been  made. 

If  such  defendant,  or  his  representatives,  shall  not,  within 
*i  period,  present  a  petition,  as  aforesaid,  the  court  may 
, :e  such  final  order  and  decree,  both  in  respect  to  any  estate  or 
cts  that  may  have  been  sequestered,  and  in  respect  to  the  mat¬ 
in  controversv  in  the  case,  as  may  be  according  to  justice  and 
,ity;  and  may,  if  necessary,  award  a  writ,  in  the  nature  of  a 
Ja°ks  in  the  manner  hereinbefore  provided,  in  the  case  where 
defendant  appears. 

kJ.  When  any  executor,  administrator,  collector  or  guardian, 

1  reside,  or  remove,  out  of  the  county,  in  which  his  appoint- 
t  shall  have  taken  place,  or  shall  not  pot3ess  real  or  personal 
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•estate  in  such  county,  sullicient  to  satisfy  any  decree  or  order  < 
{he  Orphans’  Court  of  such  county,  it  shall  be  lawlul  for  the  Oi 
phans*  Court  of  such  county, 'to  issue  process,  to  the  county  i 
which  such  executor,  administrator,  collector,  or  guardian  may  b 
,or  in  which  he  may  have  any  real  or  personal  estaie,  amenable  i 
such  process;  and  such  process  shall  be  executed  by  the  sheriff,  < 
coroner,  as  the  case  may  require,  of  the  county,  in  which  su< 
executor,  administrator,  collector,  or  guardian  may  be,  or  mj 
possess  real  or  personal  estate  asafoiesaid  , 

LX.  The  several  Orphans’  Courts  shall  have  power  to  iix  i! 
return  days  of  all  process,  issuing  out  of  the  respective  cour 
whenever  such  return  davs  are  not  otherwise  provided  for  by  la 
and',  from  time  to  time,:  to  make  rules,  for  the  regulation  ot  t 
practice  of  such  court,  not  inconsistent  with  this  act. 

LXI.  Any  person,  aggrieved  by  a  definitive  sentence,  or  deer 
of  the  Orphans*  Court,  may  appeal  from  the  same,  to  the  Suprei 
Court:  Provided ,  that  the  party  appealing  shall  give  security, 
recognizance,  with  sufficient  surety,  in  the  Orphans  Court,  or 
fore  one  of  the  judges  thereof,  conditioned  to  prosecute  such  app< 
with  effect,  and  to  pay  all  costs  that  may  be  adjudged  against  hi 
and  shall  make  oath  or  affirmation,  that  the  appeal  is  not  intend 
for  delay;  which  appeal  thencelorth  shall  stay  all  proceedings 
the  Orphans’  Court,  until  the  same  be  determined  in  the  kupre 
Court  and  the  record  be  remitted  to  the  Orphans  Court:  No  i 
peal  shall  be  allowed,  unless  the  same  be  entered,  and  secur 
given  within  three  years  after  the  final  decree  of  the  Orphans’ Cou 
Jlnd  provided ,  that  no  reversal  or  modification  of  any  decree 
proceedings  of  the  Orphans’  Court  tor  the  sale  of  real  estate,  si 
havo  the  effect  of  divesting  any  estate  or  interest  acquired  un< 
such  decree,  or  proceedings  by  persons  not  party  thereto,  wh 
the  Orphans’  Court  had  jurisdiction  of  the  case. 

LXII.  The  fees  to  be  taken  bv  the  sheriff  of  each  county, 
the  service  enjoined  by  this  act,  shall  be  the  same,  as  those  alres 
allowed  for  like  services:  And  for  executing  a  writ  of  sequestrati 
the  same  fees  shall  be  allowed,  as  upon  a  writ  of  foreign  atta 
ment,  together  with  reasonable  costs  and  expenses  according 
the  discretion  of  the  court:  On  all  writs  and  process  sent  fr 
another  county,  no  mileage  shall  be  allowed,  except  for  the  < 
tance  actually  travelled;  but  an  allowance  shall  be  made,  tor 
transmission  of  such  writs  and  process,  to  the  clerks  ot  the  co 
from  which  they  may  have  issued,  at  the  common  rates 
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OF  THE  SEVERAL  SECTIONS  OF  THIS  BILL. 
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26 
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Constitution  of  the  court. 

Declared  to  be  a  court  ot  record;  and  the  con^ 
elusiveness  of  its  decrees. 

Periods  of  holding  the  courts. 

Jurisdiction  of  the  court. 

Care  of  minors  and  appointment  of  guardians. 

Executors  and  administrators  may  not  be  appoint¬ 
ed  guardians,  &c. 

No  foreign  guardian  to  have  authority  in  this  state. 

Guardian  to  give  security. 

- -  to  file  an  inventory. 

-  to  render  accounts. 

—  may  be  discharged. 

-  may  be  removed. 

Orphans’  Court  may  direct  maintenance  of  an  in¬ 
fant. 

- -  may  appoint  a  receiver. 

-  may  direct  investment  ot  trust  monies. 

Accounts  of  executors,  &c.  not  to  be  confirmed, 
unless  notice  appear  to  have  been  given,  &c. 

Accounts  of  executors  &e.  to  be  examined  by  the 
court  or  referred  to  auditors. 

Executors,  &c.  when  liable  to  pay  interest. 

Amount  of  interest  to  be  determined  by  the  court. 

Auditors  to  be  appointed  to  apportion  assets,  &c. 

Further  notice  may  be  given  of  settlement  of  ac¬ 
counts. 

Executors  and  administrators  may  be  discharged. 

Delinquent  executors,  &c.  may  be  required  to 
give  security. 

On  failure  to  give  security,  the  executor,  &c.  may 
be  removed. 

How  the  order  of  the  court  may  be  enforced  against 
a  superseded  executor,  &c. 

Proceedings  where  an  executrix,  &c.  marries  with¬ 
out  securing  the  minors’  portions. 

Proceedings  where  an  executor,  &c.  is  a  lunatic  or 
an  habitual  drunkard. 

Proceedings  where  an  executor,  &c.  has  removed 
from  the  state. 

Relief  may  be  given  in  the  case  of  a  surety. 

Balances  due  by  executors,  &c.  when  certified  to 
the  Common  Pleas  to  constitute  a  lien. 
Satisfaction  to  be  acknowledged  of  such  lien, 
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rower  of  the  Orphans'  Court  to  authorise  a  sale  or 
mortgage  of  real  estate. 

53  Manner  of  proceeding  on  *uch  application. 

54  Inventory,  &.c.  to  be  tiled  before  order  of  sale  can 

be  granted.  m 

55  Proceedings  where  an  executor,  &c.  dies  or  be¬ 

comes  incapable,  before  making  a  deed. 

56  The  Orphans’  Court  may  appoint  auditors,  on  an 

application  tor  the  sale  of  land. 

57  Widow’s  election  of  dower  or  otherwise. 

58  Partition,  Power  of  the  court  to  authorise. 

69  -  Proceedings  where  the  estate  cannot  be  di¬ 

vided  . 

40  -  Proceedings  to  effect  equality  of  partition. 

4  1  -  Proceedings  where  the  estate  cannot  be  di¬ 

vided  into  as  many  parts  as  heirs. 

42  -  ]  lie  court  to  grant  a  rule  on  the  heirs  to 

accept  or  refuse  the  shares. 

43  -  The  widow’s  share  to  remain  a  charge. 

44  -  The  estate  may  be  sold  if  all  the  heirs  refuse 

or  neglect  to  take. 

45  -  The  widow’s  share  of  the  purchase  money 

to  remain  a  charge. 

46  -  lands  lying  in  different  counties. 

47  -  heirs  not  entitled  to  election  in  more  than 

one  county. 

48  -  collateral  heirs  entitled  to  partition. 

49  Interest  of  a  married  woman,  how  secured. 

50  Procedings  where  there  are  liens  or  the  purparts 

of  heirs. 

51  Satisfaction  to  be  acknowledged  when  a  recogni¬ 

zance  is  discharged. 

52  Penalty  for  not  entering  satisfaction. 

55  Lien  of  a  recognizance  not  to  be  divested  by  a 
judicial  sale. 

54  Notices  to  heirs,  legatees  and  distributees. 

55  Notices  in  the  case  of  minors. 

56  Notice  of  the  sale  of  real  estate. 

57  Power  to  send  an  issue  to  the  Common  Pleas. 

58  Power  to  examine  accountants,  &c.  on  oath,  and  to 

compel  the  production  of  books  and  papers. 

59  Process  of  the  Orphans’  Court. 

60  Practice  of  the  Orphans1  Court. 

61  Appeal  to  the  Supreme  Court. 


I 


63 


No.  5. 

li.emarfttf 

UPON  THE  BILL  RELATING  TO  ORPHANS’  COURTS. 

Section  I.  We  have  incorporated  in  this  section,  the  provision 
of  the  constitution  respecting  the  Ornhans’  Court,  (article  V. 
section  7,)  and  the  substance  of  the  23d  section  ot  the  act  of  24th 
February,  1806,  (  Purdon’ s  Digest,  p.  6 16,^  so  tar  as  it  requires 
the  presence  of  the  president  of  the  court,  departing  slightly  from 
the  phraseology  of  the  act,  in  order  to  make  this  passage  conform 
in  terms  to  the  constitution. 

Section  IL  The  hrst  sentence  of  this  section,  is  to  be  found 
substantially,  in  the  first  section  of  the  act  of  27th  of  March,  1713; 
( Purdon ,  6i0,)  where  the  Orphans’  Court  is  denominated  ‘‘a 
C  curt  of  Record.  ” 

The  last  sentence  is  new  in  terms,  and  as  a  positive  enactment. 
We  have  endeavoured  in  this  section  to  settle  a  question,  which 
has  been  the  source  of  great  litigation  in  our  courts,  and  perhaps 
more  than  any  otner  question,  has  been  fruitful  of  contradictory- 
decisions. 

The  expressions  of  the  act  of  1713,  which  we  have  quoted,  are 
well  understood  in  the  law,  and  import,  among  other  things,  that 
its  judgments  are  to  be  received  as  conclusive  of  all  matters  de¬ 
cided  by  them,  until  reversed  by  a  higher  tribunal,  in  the  manner 
directed  by  law.  Such  is  the  character,  and  such  the  effect,  of  the 
judgments  of  the  District  Courts,  Courts  of  Common  Pleas,  and 
other  courts  of  record  in  this  commonwealth;  and  it  is  even  held 
that  the  judgment  of  a  justice  of  the  peace  in  a  civil  suit  before 
him,  although  not  holding  a  court  of  record,  technically  speaking, 
is  conclusive  when  not  appealed  from.  Notwithstanding  these 
general  rules  respecting  courts  of  record,  which  would  seem  to 
apply  to  the  Orphans’  Court  as  well  as  to  the  Courts  of  Common 
Pleas  at  least,  since  the  same  judges  constitute  both  tribunals,  the 
Supreme  Court  decided  in  an  early  case,  ( Marriott  v.  Davy ,  \st 
Dallas’  Reports ,  164.)  that  the  settlement  of  an  account  of  an  exe¬ 
cutor  was  not  conclusive  as  against  legatees,  who  might  neverthe¬ 
less  require  a  re-examination  of  it,  in  an  action  in  the  courts  of 
common  law.  A  similar  decision  took  place  in  the  year  1818,  in 
the  case  of  an  action  to  recover  a  distributive  share  of  the  estate 
of  a  decedent.  (Rohr  v.  Fedderhoff,  4 th  Serg.  Hawk ,  248.) 

Several  other  cases  are  to  be  found  in  our  books,  in  w  hich  de¬ 
crees  of  the  Orphans’  Courts  have  been  examined  collaterally,  by- 
other  courts,  out  of  the  due  course  ot  appeal. 

On  the  other  hand,  many  decisions  have  taken  place,  which  seem 
to  import  that  proceedings  in  the  Orphans*  Couits,  in  matters 
within  their  jurisdiction,  cannot  be  questioned,  except  on  an  ap¬ 
peal  to  the  Supreme  Court,  within  the  time  prescribed  by  law. 
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It  is  not  difficult  to  understand  why  this  discrepancy  ot  doctrine* 
exists.  In  the  courts  of  common  law  the  proceedings  are  almost 
always  between  known  parties,  who  are  named  on  the  record, 
and  have  express  notice  to  appear,  and  to  take  care  of  their  inte¬ 
rests.  * 

In  the  case  of  minors  it  is  an  established  rule  that  no  judgment 
is  effectual  to  bind  them,  unless  they  appear  by  guardian  or  next 
friend;  and  where,  as  in  the  case  of  a  foreign  attachment,  those 
courts  allow  proceedings  against  the  property  of  the  absent,  it  is 
with  great  deliberation,  and  not  until  after  ample  time  is  given  for 
information  to  the  party  affected.  The  peculiar  character,  how 
ever,  of  the  jurisdiction  ot  the  Orphans’  Court  renders  its  opera 
tion  upon  the  persons  interested  in  its  proceedings  materially  dif 
ferent.  In  the  case,  for  example,  of  the  settlement  of  an  adminis 
tration  account,  the  parties  interested  are  the  executor,  or  admin 
istrator  on  the  one  hand,  and  on  the  other  distributees,  legatees,  or 
creditors,  as  the  case  may  be,  many  of  whom  may  be,  and  often 
are  unknown,  and  others  are  minors,  or  residents  of  another  state, 
or  of  a  foreign  country.  Under  such  circumstances,  notice  cannot 
be  given  as  in  the  courts  of  common  law,  personally,  or  by  a  writ 
ten  summons  left  at  the  dwelling  house  of  the  party;  and  no  othei 
mode  seems  practicable  in  general,  than  that  of  advertisement  ir 
the  public  newspapers,  for  a  certain  period  of  time,  however  in 
sufficient  this  kind  of  notice  undoubtedly  is  in  many  instances 
Whan  therefore,  cases  have  arisen,  in  which  it  has  manifestly  ap 
peared,  that  the  interests  of  parties  have  been  affected,  by  proceed 
ings  in  the  Orphans’  Court,  of  which  they  have  had  no  manner  o 
notice,  the  common  law  courts,  moved  by  the  hardship  of  the  par 
ticular  case,  have  endeavoured  to  set  right  the  proceedings,  am 
given  the  party  complaining  an  opportunity  of  being  heard.  On  tin 
other  hand,  the  inconveniences  of  overhauling  the  decrees  of  th« 
Orphans’  Courts,  in  a  collateral  proceeding,  are  so  obviobs,  and  o 
so  serious  a  character,  that  in  other  cases  the  courts  have  refuse* 
to  interfere  with  the  maxim,  paramount  a 3  to  all  other  tribunals 
that  every  thing  must  be  presumed  to  be  correctly  and  justly  done 
in  a  court  of  record.  That  there  are  difficulties  in  every  view  a 
the  subject,  we  are  free  to  admit;  but  it  isabundantly  evident  to  us 
that  the  weight  of  reason  and  convenience  is  on  the  side  of  the  cor 
elusiveness  of  the  decrees  ot  the  Orphans’  Courts.  If  it  be  right 
that  all  persons  should  have  notice  of  the  proceedings,  by  whic 
their  interests  are  affected,  it  is  no  less  right  and  proper  that  pei 
sons  who  stand  in  the  responsible,  and  often  laborious  situation  c 
executors,  or  administrators,  should  be  protected  in  the  hones 
discharge  of  their  duties.  If  it  be  right  that  the  interests  of  m 
nors  should  be  guarded,  and  their  property  secured  from  spolii 
tion,  and  injury,  it  is  equally  just  that  creditors  should  have  th 
means  of  recovering  their  debts,  by  the  sale  of  the  real  estate  ( 
their  deceased  debtor.  Tn  the  one  case,  however,  no  executor ( 
adtninisirator  would  be  safe,  if  after  the  lapse  of  time,  and  the  los 
of  vouche  s,  he  might  be  subjected  to  the  re-examination  of  his  a< 
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counts,  by  an  action  in  the  common  law  courts;  and,  in  the  other  ex¬ 
ample  put,  no  one  would  become  the  purchaser  of  real  estate  sold 

he  we,7r  I  idetr  °  the  ?rpha,ns’  Court>  if  at  any  subsequent  time, 
he  was  liable  to  an  action  of  ejectment  at  the  suit  of  one  of  the  par¬ 
ties  interested,  on  the  ground  of  a  delect  of  notice  of  the  proceed¬ 
ings,  uni  er  which  the  sale  took  place.  However  desirable,  there- 
;?rf’  “  "ou,‘1  be,  to  reach  every  one  interested,  with  sufficient  no- 
wbMn  I6  Procee(iulS?  <-f  the  0,Phans’  Courts,  it  is  not  we  believe, 

w'  irh  ,h.l|ch“paffi0-f  l*u'Pa'1  ingenuity,  to  devise  general  rules, 
w,,ich  shall  be  sufficient  for  the  purpose;  and  it  appears  to  us  to 

be  one  of  too»e  cases,  m  which  particular  convenience  must  give 
way  to  the  general  advantage.  8 

We  propose,  therefore,  in  this  section,  by  an  exnress  enact- 
ment  to  put  the  decrees  of  the  Orphans’  Cour/on  the  fame  footing 
with  the  judgements  of  the  other  courts,  and  of  the  justices  of  the 
peace,  so  far  as  regards  their  conclusive  effect.  We  are  aware 
however;  that  a  provision,  which  embraces  all  proceedings  in  the 

^ph.an,s  ,f,ourt’  -q— s,  to  render  it  just  to  all  parties,  that  every 
effort  shall  be  made  to  secure  due  notice  of  such  proceedings:  and 
we  have  endeavored  in  several  of  the  subsequent  sections  to  pro- 
vide  for  this  important  object.  These  provisions  will  be  the  subject 
Ox  remark  in  their  order,  [t  may  be  sufficient  to  observe  at  pres¬ 
ent,  that,  besides  the  suggestion  of  some  general  rules  providing 
or  public  notice,  in  all  cases  of  persons  resident  out  of  the  county 
or  state,  and  for  actual  notice  and  the  appointment  of  guardians, 
in  all  cases  where  minors  are  interested,  we  propose  to  extend  the 
period  allowed  for  an  appeal  to  the  Supreme  Court,  to  the  term  of 
three  years.  With  these  checks  and  guards  against  possible 
abuse  in  the  proceedings  of  the  Orphans’  Court,  we  respectfully 
submit  that  it  will  be  expedient  to  provide  for  the  conclusiveness 
of  its  decrees  in  the  manner  proposed  in  this  section. 

It  is  proper  to  remark,  however,  that  the  provision  does  not  an- 
ply  to  the  court  in  which  the  decrees  are  made,  and  that  it  is  not 
intended  to  make  any  alteration  of  the  present  law,  in  respect  to 
the  power  of  the  court  over  its  own  proceedings.  Cases  may 
arise,  in  which,  to  prevent  manifest  injustice,  the  court  in  which 
an  account  was  settled,  may  allow  it  to  be  opened,  even  after  the 
lapse  of  a  considerable  period  of  time,  according  to  the  doctrine 
and  practice  of  Courts  of  Equity;  but  the  power  we  think  should 

e  left  to  that  court  and  will  doubtless  be  exercised  with  exeat 
caution.  8 

Section  III.  This  section  is  copied,  with  a  slight  change  of 
phraseology,  from  the  23d  section  of  the  act  of  24th  February,  1806: 
f  fur  don,  616.)  and  contains  the  substance  of  all  the  existing  pro- 
visions  regulating  the  periods  of  holding  the  court. 

Section  4.  Ln  this  section,  we  have  endeavored  to  comprise  all 
tne  subjects  of  the  jurisdiction  of  the  Orphans’  Court,  as  we  find 
them  enumerated  in  various  acts  of  Assembly.  We  beleive  that 
tiey  are  all  embraced  in  this  section,  in  general  terms;  the  parti¬ 
culars  of  the  jurisdiction,  and  the  manner  of  exercising  it,  bein 


set  forth  in  the  suceeding  sections.  In  the  last  clause  of  tire  first 
paragraph,  the  expressions  used  are  those  of  the  1st  section  of  the 
act  of  1713;  which  we  have  retained,  although  the  phraseology 
might  be  improved;  inasmuch  as  those  expressions  have  acquired 
a  determinate  meaning,  which  might  be  hazarded  by  a  change. 

We  have,  however,  omitted  the  word  “Tutors”  in  the  enumera¬ 
tion  of  persons  within  the  jurisdiction  of  the  court;  a  term  deriv¬ 
ed  from  the  civil  law,  but  not  employed  in  the  same  sense  in  our 
present  language. 

Section  V.  The  substance  of  the  first  clause  of  this  section  ami 
the  proviso  following,  are  to  be  found  in  the  7th  and  12th  sections 
of  the  act  of  1713,  (Purdon  612,  13.;  We  have  thought  it  best 
to  specify  the  jurisdiction,  as  we  believe  it  has  generally  been  ex¬ 
ercised,  viz:  over  the  persons  of  minors  lesident  within  the  county , 
to  avoid  any  conflict  of  authorities;  and  we  have  provided  express¬ 
ly  in  the  last  clause  of  the  section,  that  the  authority  of  the  guar¬ 
dian  shall  be  the  same  in  all  parts  of  the  state.  AY  e  have  omitted 
the  clause  of  th z  seventh  section  of  the  act  of  1713,  which  empowers 
the  court  “to  order  and  direct  the  binding  or  putting  out  ot 
minors  apprentices  to  trades,  husbandry  or  other  employment, 
because  it  is  believed  to  be  obsolete  in  practice,  and  of  very 
doubtful  utility;  and  we  propose  in  a  future  bill  relating  to  guar¬ 
dians,  to  suggest  what  appears  to  us  a  preferable  mode  ot  attain¬ 
ing  the  same  object. 

Section  VI.  The'provisions  of  this  section  are  new  to  our  lawr 
but  they  exist  in  the  codes  of  some  ot  our  sister  states,  and  we 
submit  that  the  interests  of  minors  will  be  promoted  by  confining 
the  office  of  guardian  to  such  persons  as  are  likely  to  exercise  a 
due  supervision  of  the  accounts  of  the  executor  or  administrator. 
It  will  be  perceived  that  it  is  not  intended  to  interfere  with  the 
power  of  a  parent  to  appoint  by  will  whomsoever  he  may  choose  as 
guardian  of  his  minor  children. 

Section  VII.  This  section  is  also  new  to  our  laws;  but,  lik£  the 
preceding,  similar  to  the  provisions  of  other  states.  It  is  believed 
that  there  is  no  state  of  this  Union,  which  admits  the  authority  of 
a  guardian,  constituted  or  appointed  in  this  state.  In  the  re¬ 
marks  on  the  bill  relating  to  registers,  we  have  stated  our  reasons 
for  limiting  the  authority  of  foreign, executors  and  administrators 
in  this  state;  and  we  refer  to  those  reasons,  as  applying  in  all  re¬ 
spects  to  the  case  of  a  guardian.  The  considerations  in  the  latter 
case  appear  to  us  even  strange  ;  inasmuch  as  a  guardian  has  a 
certain  authority  over  the  person  of  his  ward,  which  ought  not  to 
be  exercised  in  this  state,  unless  the  authority  be  derived  from  the 
acts  of  our  own  tribunals. 

Section  VIII.  This  section  is  similar  in  terms  and  substance  to 
the  first  section  of  the  act  of  30th  March,  1821.  ( Purdon ,  618.) 
The  last  clause  of  that  section,  however  has  been  omitted;  it  re¬ 
lating  properly  to  the  duties  of  executors  and  administrators;  and 
will  be  inti  oduced  into  the  appropriate  bill. 

The  provisa  added  to  this  section  is  new,  but  we  conceive  of 
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manifest  propriety.  Minors  are  peculiarly  objects  of  leo-iglativt 
caie  and  protection,  and  have  always  been  considered  entitled  to 
every  kind  of  remedy  in  the  power  of  the  law  to  obtain  redress 
from  unfaithful  guardians.  1  he  Orphans’ Court  is  undoubtedly 
the  proper  tribunal  for  the  settlement  of  a  guardian’s  accounts,  in 
a  1  matters  properly  belonging  to  his  trust;  but  cases  have  arisen 
ot  contracts  between  a  guardian  and  his  ward,  not  necessarily  con¬ 
nected  with  their  relative  characters  as  such,  in  which  the  remedy 
may  be  more  properly  sought  in  the  common  law  tribunals.  Such 
was  the  case  of  Denison  v.  Cornwell,  (1 7th  Serg  Rawle,  374,)  in 
which  the  Supreme  Court  of  this  State  held,  that  if  a  ward  could 
recover  of  a  guardian  for  work  and  labour  done  for  him  during  his 
minority,  it  could  only  be  through  the  medium  of  the  Orphans’ 
Court.  With  the  greatest  respect  for  that  tribunal,  we  submit 
that  the  powers  of  the. Orphans*  Court  are  entirely  inadeqate  and 
unsuited  to  the  administration  of  justice  in  such  cases,  and  that  it 
will  greatly  promote  the  convenience  both  of  the  guardian  and  of 
the  ward,  to  pursue  the  usual  course  in  respect  to  such  claims. 

1  he  object  of  the  proviso,  therefore,  is  to  leave  the  common  law  re¬ 
medy  ot  th o  ward  unaffected  by  an  express  enactment  of  this  bill; 
which  under  the  act  of  21st  of  March,  1S06,  ( Purdon ,  2,)  might  be 
construed  to  interfere  with  it. 

Section  IX.  This  section  is  entirely  new.  We  conceive  that 
the  utility  ot  the  provision  requiring  the  guardian  to  file  an  inven¬ 
tory,  is  too  obvious  to  require  remark.  It  will  be  sufficient  to  ob- 
seive  that,  besides  furnishing  a  measure  for  ascertaining  or  cor¬ 
recting  i he  amount  of  security  given  by  the  guardian,  it  will  be 
set  viceaole  as  a  cnecK  upon  the  guardian,  and  a  guide  to  the  minor 
or  his  representatives  and  the  court  in  the  settlement  of  th* 
accounts. 

Section X.  The  first  clause  of  this  section  is  copied  from  the 
hrst  ciause  of  the  3d  section  of  the  act  of  30th  March,  1821.  (Pur- 
cion,  619.;  The  remainder  is  new.  In  the  case  of  Bowman  v. 
Herr,  (Y st  Pennsylvania  Reports,  p.  282,;  the  Supreme  Court 
decided  that  tne  triennial  settlement  of  accounts  made  by  a 
guardian,  in  pursuance  of  the  act  of  1821,  is  not  conclusive  upon 
the  ward,  but  may  be  impeached  upon  the  final  settlement  of  the 
lccounts,  when  the  ward  arrives  at  full  age.  In  conformity  with 
this  decision,  which  appears  to  us  to  be  entirely  consistent  with 
the  act  of  I8£t,  and  the  principles  of  the  law  of  minors,  we  have 
nrovided  that  the  partial  accounts  shall  be  filed  in  the  office  of  the 
:Ierk  ot  the  court,  for  the  inspection  of  all  parties,  and  that  a  full 
md  complete  account,  embracing  all  the  partial  settlements,  shall 
)e  settled  in  the  register’3  office,  when  the  ward  arrives  at  full 
ige;  which,  when  confirmed  by  the  Court,  shall  be  conclusive 
ipon  all  parties,  unless  reversed,  modified  or  altered  on  appeal, 
tty  these  provisions  we  submit  that  the  interests  both  of  the 
guardian  and  of  the  ward  may  be  sufficiently  protected. 

Section  XI.  The  4th  section  of  the  act  of  30th  March,  1821, 
'Purdon  6 1 9,;  contains  most  of  the  provisions  of  this  section’ 
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We  have  added  a  clause,  however,  which  we  conceive  to  be  essen¬ 
tial  to  the  safe  guard  of  minors,  viz:  the  proviso  that  a  guardian 
shall  not  be  discharged  from  his  liability  for  the  estate  ot  the  ward, 
until  after  a  report  of  auditors  shall  have  been  duly  made  on  Ins 
accounts,  and  the  same  be  confirmed  by  the  court:  V\  e  believe 
this  to  be  the  practice  in  some  of  the  counties  of  this  state;  and 
we  respectfully  suggest,  that  it  ought  to  be  uniform  and  imperative. 
The  mere  rendering  of  an  account  by  a  guardian  ;  which  is  usually 
filed  in  the  odice,  without  examination,  and  sometimes  without 
notice  to  the  minor  or  any  one  acting  lor  him,  will  be  of  little 
avail  to  the  minor;  and  it  is  obviously  impracticable  for  the  court 
to  examine,  personally,  into  the  details  ot  an  account  which  mav  be 
of  several  years  standing,  and  composed  ot  a  multitude  ot  items. 
We  conceive  that  by  referring  all  such  accounts  to  auditors,  who 
act  as  the  clerks  of  the  court,  and  by  requiring,  as  we  propdse  in 
a  subsequent  section,  that  notice  shall  in  all  such  cases  be  given 
to  the  minor  and  his  next  of  kin,  the  means  and  opportunity  will 
be  afforded  of  taking  such  exceptions  to  the  guardians*  accounts,  as 
the  interests  of  justice  require.  And  we  may  be  permitted  to  re¬ 
mark  in  addition,  that  a  mere  statement  of  the  gua-dian  s  account 
will  often  furnifh  but  an  inadequate  test  of  his  duties  and  re-ponsi- 
bilities.  In  this,  as  in  other  branches  of  moral  duty,  there  may 
be  errors  ot  omission,  as  well  as  of  positive  commission  for  which 
the  party  may  be  justly  chargeable.  To  take  a  single,  and  suffi¬ 
ciently  familiar  example:  A  guardian  may  render  an  account 
to  the  Orphans’  Court,  containing  entries  of  various  receipts 
of  money  and  payments  of  various  sums,  the  items  of  which  may 
all  be  duly  vouched;  and  on  the  lace  of  the  account  eveiy  tiling 
may  appear  fair  and  honest.  The  same  guardian,  however,  may 
have  received  other,  and  perhaps  large  sums  of  money,  on  behalf  ot 
his  ward,  to  which  no  clue  can  be  furnished  by  the  accounts  ti  ed; 
nor  can  the  court,  supposing  that  the  necessary  attention  to  their 
other  duties  would  leave  them  sufficient  leisure  to  examine  such 
accounts  in  detail,  possess  the  means  of  determining  whether  such 
omissions  had  occurred.  By  a  reference,  however,  to  auditors; 
who  will  take  care  to  bring  all  parties  before  them,  and  who,  by 
a  provision  we  have  suggested  in  another  part  o  this  bill,  may 
have  the  power  to  examine  the  accountant  on  oath  or  affirmation, 
and  to  require  the  production  of  books  and  papers,  the  truth  will 
in  all  probability  be  discovered,  and  latent  as  well  as  obvious  de¬ 
fects  corrected.  .  „  _  ,.  .  . 

The  last  clause  of  the  3d  section  of  the  act  of  1821,  authorising 

the  court  to  take  bond  with  security  from  the  person  or  persons  to 
whom  the  estate  of  the  minor  may  be  surrendered,  is  omitted  here, 
beino’  provided  for  in  a  subsequent  section,  (section  xiv.) 

Section  XII.  This  section  contains,  substantially,  the  same 
provisions  as  are  to  be  found  in  the  last  clause  or  branch  of  the 
Sd  section  of  the  act  of  30th  March,  1821.  (Purdon  619.; 

Section  XIII.  This  section  is  new.  The  expediency  of  some 
provisions  of  the  nature  suggested  in  it,  appears  to  us  sufficiently 
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manifest.  A! though  cases  may  not  frequently  occur  in  which  the 
interference  of  the  court  may  be  called  for,  yet  such  cases  have 
arisen,  in  consequence  of  differences  of  opinion  between  the  widow 
and  guardian;  and  it  would  seem  proper  to  provide  a  remedy  for 
this,  and  other  cases  not  at  present  within  the  jurisdiction  of  the 
court. 

Section  XIV.  The  provisions  of  this  section  are  also  new  to  our 
law,  although  like  most  others  that  we  have  suggested,  to  be  found 
in  the  codes  of  other  states.  It  frequently  happens  that  minors 
possessed  of  some  property,  are  for  a  time  without  a  guardian  and 
without  the  opportunity  of  obtaining  a  suitable  one,  and  cases  some¬ 
times  occur  in  which  it  is  of  the  utmost  importance  to  the  interests 
of  a  minor,  that  there  should  be  a  competent  person  to  take  charge 
of  his  property;  as  in  the  case  mentioned  in  section  XII,  prece¬ 
ding,  where  a  guardian  is  removed  for  misconduct. 

Wc  are  not  aware  of  any  objections  to  this  provision,  that  are  not 
counterbalanced  by  advantages.  We  have  provided  that  the  re¬ 
ceiver  shall  give  security  for  the  due  performance  of  his  duties; 
which  will  of  course  cease  on  the  appointment  of  a  regular  guar¬ 
dian. 

Section  XV.  This  section  is  copied  almost  literally  from  the 
act  of  18th  February,  1824,  (Pur don  620 ,)  except  that  we  have  au¬ 
thorised  the  investment  of  the  surplus  income  of  real  estate,  as  well 
as  the  principal  and  interest  of  the  personal;  similar  reasons  ex¬ 
isting  in  both  cases. 

Section  XVI.  This  section  is  new  in  terms;  though  in  principle 
it  may  be  supposed  already  to  exist  in  those  provisions  of  the  pre¬ 
sent  la w,  which  direct  the  manner  of  giving  notice  of  the  settlement 
of  accounts  of  executors,  administrators  and  others.  We  have 
supposed  that  it  would  be  proper  to  require,  expressly,  that  it 
should  be  made  to  appear  on  the  presentation  of  the  accounts  to 
the  Orphans’  Court,  that  the  notice  required  by  law  had  been 
given. 

Section  XVII.  This  section  is  also  new  as  a  general  provision, 
and  may  be  considered  to  require  some  particular  explanation. 

The  accounts  of  executors  administrators  and  other  trustees, 
constitute  one  of  the  most  important  subjects  ol  the  jurisdiction  of 
the  Orphans’  Court;  and  from  the  number  and  variety  of  the  par¬ 
ties,  whose  interests  may  be  involved  in  them,  are  as  we  have  al¬ 
ready  intimated,  the  source  of  the  principal  difficulties  in  regard  to 
the  conclusiveness  of  the  decrees.  To  protect  fair  and  honest 
trustees  on  the  one  hand,  and  on  the  other  to  guard  the  interests 
of  the  young  and  the  absent,  must  be  the  object  of  legislation  oil 
this  point.  By  the  existing  law,  executors  and  administrators  are 
required  to  settle  their  accounts  in  the  register’s  office;  which,  in 
practice,  amounts  to  no  more  than  the  mere  vouching  of  the  items 
of  the  account;  and,  from  the  limited  powers  and  jurisdiction  of 
the  register,  can  never  greatly  exceed  this.  The  account,  or  a 
copy  of  it,  is  then  transferred  to  the  Orphans’  Court ;  where  it  is 
supposed  to  undergo  some  examination  by  the  court;  since  the  law 
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aponk«t  of  ifj*  “confirmation,  and  allowance.”  Such  examination, 
however,  in  point  of  (act  seldom  takes  place*  and  in  many  coun¬ 
ties  cannot  well  take  place,  in  consequence  of  the  pressure  of 
other  duties.  To  obtain  that  examination,  therefore,  which  seems 
necessary  for  the  purposes  of  justice,  there  must  in  such  cases,  be 
a  reference  of  the  accounts  to  competent  persons,  skilled  in  the 
matter  of  accounts,  ami  acquainted  at  the  same  time,  with  the 
genera!  rules  of  law  ;.  by  w  hom  the  justice  of  the  items  of  charge 
■and  discharge  may  be  investigated,  out  of  court.  In  manv  parts  of 
the  state,  it  is  the  practice,  at  present,  to  refer  all  disputed  ac¬ 
counts  to  auditors.  We  propose  to  require  that  this  shall  take 
place  in  all  cases,  unless  the  parties  otherwise  agree.  According 
to  the  present  law  and  practice,  if  the  parties  interested  are  ab¬ 
sent,  or  incompetent  by  reason  of  infancy,  or  otherwise,  to  make 
application  to  the  court,  the  accounts  are  confirmed  as  a  matter  of 
course,  and  the  executor  or  administrator  so  far  discharged  The 
mode  suggested  will  add  to  the  checks  upon  the  accountant  ;  even 
if  the  parties  interested  should  not  appear  before  the  auditors,  and 
will  give  them  additional  time  for  appearance,  and  greatly  in¬ 
creased  facilities  for  inquiry  and  examination. 

We  have  in  conformity  with  an  existing  provision,  in  relation  to 
the  accounts  of  assignees,  proposed  that  the  auditors  should  be 
sworn  or  affirmed  to  perform  their  duties  with  fidelity,  and  that  they 
should  have  the  power  of  administering  oaths  and  affirmations  to 
others. 


Section  XVIII.  The  first  clause  of  this  section  is  copied,  with 
a  slight  variation  of  phraseology,  from  the  6th  section  of  the  act  of 
the  27th  of  March,  I  7 1 3,  (Purdon  612, )  with  the  omission  how¬ 
ever  of  the  words  ‘‘guardian  or  trustee.”  We  conceive  that  the 
provision  cannot  be  applied"  with  propriety  to  either  guardian  or 
trustees,  inasmuch  as  they  are  liable  for  interest  upon  entirely  dif¬ 
ferent  principles,  and  not  merely  after  the  period  when  their  ac¬ 
counts  “  are  or  -ought  to  be  settled.”  In  the  succeeding  sec¬ 
tion,  we  have  made  provision  for  the  case  of  guardians,  by  autho¬ 
rising  the  court  to  determine  the  amount  of  interest  to  be  paid  by 
them,  according  to  the  circumstances  of  the  case. 

The  proviso  at  the  end  of  this  section  is  new  ;  but  -appeared  fo 
us  necessary  as  an  explanation  of  the.  first  clause.  My'the  pres¬ 
ent  law  and  practice,  executors  and  administrators  are  allowed  the 
period  of  one  year  al  ter  the  death  of  their  testator  or  intestate, 
for  the  settlement  of  their  respective  accoufl; s;  and,  during  that 
period,  they  are  not  elnrgesble  with  interest,  upon  the  funds  of  the 
estate,  lying  in  their  hands.  'This  appears  to  us  to  be  perfectly 
just  and  fair,  for  ail  parties,  because  during  the  year,  the  executor 
or  administrator  is  liable  to  constant  demands  on  the  part  of 
creditors,  and  must  keep  the  funds  of  the  estate  disengaged  to 
meet  them  But  we  conceive  that  if  an  executor  actually  makes 
interest  during  that  period,  he  ought  to  account  for  it,  precisely  as 
if  it  were,  made  after  the  year;  and,  upon  the  same  principle,  if 
he  makes  use  of  the  money  for  his  own  purposes,  he  ought  to  pay 
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fttercst  for  it.  In  England,  where  executors  and  administrator! 
eccive  no  compensation  for  their  services  in  the  shape  of  comrnis- 
ions,  the  courts  may  be  disposed  to  allow  them  the  use  of  certain 
urns  of  money  of  the  estate,  without  charge,  as  a  measure  of  re- 
luneration;  but  here,  we  submit,  where  those  trustees  receive  a 
ufficient  stated  compensation,  they  should  be  held  accountable 
|or  ail  that  they  make  out  of  the  estate  beyond  that 
'  We  do  not  mean  to  assert  that  the  law  is  not  so  held,  generally, 
n  this  state;  but  vve  have  suggested  this  proviso  for  the  purpose  of 
ettling  (he- question  extensively  and  definitely. 

Section  XIX.  'The  provisions  of  this  section  are  new  to  our 
aw,  but  the  principle  is  familiar  in  the  courts  of  equity.  The 
lability  of  executors  and  other  trustees  to  the  payment  of  interest, 
vhere  they  hav-e  failed  to  settle  their  accounts,  or  to  perform  the 
uties  of  their  trust,  in  regard  to  investment,  or  the  payment  of 
he  fund  to. those  entitle  d,  is  well  settled  in  ail  our  courts,  and  the 
ivv  frequently  enforced. 

The  non  performance  of  a  duty,  however,  may,  it  is  obvious, 
rise  from  various  cause*;  and  the  shades  may  be  numerous  be- 
ween  simple  neglect  and  gross  baud,  on  the  part  of  the  executor 
r  other  trustee.  According  to  the  prevailing  pra  tice,  however, 
four  courts,  no  distinction  is  made  in  visiting  interest  upon  such 
cf.-tulting  trustees;  and,  with  very  few  exceptions,  the  legai  rate 
f  interest  or  six  per  cent,  is  uniformly  charged.  The  courts  of 
quity,  however,  recognize  the  distinction  between  negligence  and 
orruption  in  the  conduct  of  trustees,  and  measure  the  rate  of  in- 
erest  accordingly.  It  seems  peculiarly  fitting  that  our  courts 
hould  possess  similar  power,  at  the  present  time,  when  the  market 
ate  of  interest  is  so  much  below  the  legal  rate,  and  when  the  con- 
equence  of  charging  the  legal  rate  in  the  case  of  mere  negligence* 
vould  be  to  compel  payment  by  a  trustee,  of  what  he  could  not  in 
he  ordinary  course  of  things  have  received  ;  and  to  give  to  those 
nterested  a  profit  on  their  funds,  which  they  could  not  easily  have 
iade  by  the  usual  mode  of  investment. 

For  these  reasons,  we  respectfully  submit  that  the  provision  sug- 
ested  will  be  found  to  contain  a  convenient  addition  to  the  powers 
Iready  possessed  by  the  Orphans'  Court. 

Section  XX.  "fids  section  is  neatly  a  literal  transcript  of  the 
fist  clause  of  the  14th  section  of  the  act  of  19th  April,  1794  (Pur¬ 
loin  576)  The  first  part  of  that  section,  which  enumerates  some  of 
beauties  of  executors  and  administrators  will  be  hereafter  ineor- 
iorated  with  the  act  providing  for  those  officers. 

We  have  made  an  alteration,  however,  in  respect  to  the  extent 
4  pubLc  notice  to  be  given  by  executors  and  administrators,  which 
v*}  think  imperatively  called  for.  The  act  of  1794  provides  that 
lotice  shall  be  given  "in  one  or  more  of  the  public  new  papers  of 
his  state;'*  a  provision  which  seems  to  us  far  too  vague  for  the 
mrposes  of  justice;  inasmuch  as  the  requisition  would  be  complied 
vilh,  and  the  creditor  barred,  if  an  executor  were  to  advertise  in 
he  county,  most  remote  from  the  residence  of  the  decedent,  and 


of  the  creditor.  We  have,  therefore,  suggested  the  amend¬ 
ment  in  the  text;  which  directs  publication  to  be  made  in  the  same 
manner  as  in  other  cases,  viz:  by  advertisement  in  one  or  more 
newspapers  of  the  county,  where  letters  testamentary  or  of.  admin¬ 
istration  were  granted. 

Section  XXI.  The  provisions  of  this  section  are  new,  so  far  as 
they  provide  for  additional  notice,  in  all  cases  of  the  settlement  of 
accounts,  or  of  the  distribution  of  the  assets,  or  surplusage  of  an 
estate,  where  the  interests  of  justice  require  it.  The  act  of  the 
1 3  th  of  March  1815,  ( Pur  don  386)  provides  for  the  case  of  heirs 
residing  out  of  the  state,  who  may  have  been  advanced  by  the  de¬ 
cedent  in  his  lifetime,  by  requiring  a  certain  degree  of  public  notice; 
and  the  same  principle  seems  to|us  to  apply  to  other  cases,  in  which 
heirs,  legatees,  distributees  or  creditors  reside  out  of  this  state. 
The  object  of  the  section  is,  simply,  to  authorise  the  court  to  require 
additional  notice  to  be  given,  if  they  shall  think  it  necessary;  a 
power  we  think  necessary  and  proper  to  be  vested  in  the  court,  and 
not  likely  to  be  exercised  to  the  prejudice  of  honest  executors  or 
other  trustees. 

Section  XX II.  This  section  is,  subtanlially  the  same,  as  the 
first  paragraph  of  the  3d  section  of  the  act  of  4th  April,  1797. 
(Purdon  615.J  The  last  paragraph  of  that  section  is  incorporated 
with  the  XIXth  section  of  the  bill  relating  to  registers  and  regis¬ 
ters’  courts. 

Section  XXIII — XXIX.  In  this  section  we  have  brought  to¬ 
gether,  certain  provisions  to  be  found  m  the  3d  section  of  the  act 
of  27th  March,  1713,  (Purdon  611,)  in  the  1st  section  of  the  act 
of  4th  April,  1797,  ( Purdon  614,)  and  in  the  2d  section  of  the  act 
of  the  30th  March,  1821,  (Purdon  618, )  and  in  this  and  the  six 
succeeding  sections,  we  have  endeavoured  to  provide  for  all  the 
cases,  in  which,  by  reason  of  delinquency,  intellectual  or  moral  in¬ 
capacity,  removal,  or  other  causes,  an  executor,  administrator, 
collector,  or  guardian,  has  become  incompetent,  or  unfit  for  his 
station.  The  provisions  of  the  existing  law  are  retained  as  far  as 
they  go;  and  we  have  added  to  the  cases  of  delinquency  and  remo¬ 
val,  those  of  lunacy  and  habitual  drunkenness;  conceiving  that 
such  cases  were  equally  within  the  principle,  which  dictated  the 
existing  law.  We  have  endeavoured  to  suggest  a  mode  of  pro¬ 
ceeding,  which  while  it  will  give  a  speedy  and  certain  remedy  in 
eases  requiring  dispatch,  will  not  operate  oppressively  towards  the 
executor  or  other  trustee.  In  the  25th  section,  we  have  authorised 
the  court  to  award  a  writ  to  enforce  their  order  for  the  surrender 
of  the  trust  property  by  a  delinquent  executor,  administrator, 
collector,  or  guardian.  Our  reasons  for  the  introduction  of  this 
species  of  process  into  the  practice  of  the  Orphans’  Court,  will  bo 
stated  in  our  remarks  on  the  section  relating  to  process.  It  will 
be  perceived  that  we  have  carefully  distinguished  the  case  of  c?e- 
tbiquent  execut  n  s,  &c.  from  that  of  mere  incapacity  or  removal, 
in  respect  to  the  mode  of  proceeding  against  them.  In  the  26tli 
section,  relating  to  the  case  of  an  executrix  who  marries  again,  we 
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ive  retained  the  phraseurl ogy  of  the  act  of  1713,  although  it  ig 
pmewhat  antiquated,  rather  than  to  hazard  any  thing  by  a  change 
f  expressions. 

In  the  29(h  section,  we  have  provided  that  relief  may  be  given 
n  the  application  of  a  surety,  in  the  cases  provided  for,  in  the 
receding  sections.  The  substance  of  this  section,  also  is  to  be 
>und  in  the  1st  section  of  the  act  of  1797,  ( Purdon  614,)  and  in 
le  acr  of  30th  March,  1321,  [Purdon  618,)  with  an  addition  re^ 
uiring  the  surety,  in  the  event  of  any  part  of  the  estate  being  de- 
vered  to  him,  by  the  order  of  the  court,  to  give  sufficient  security, 
lithfully  to  preserve  and  account  for  the  same;  a  provision  we 
pneeive  of  manifest  propriety. 

Section  XXX.  The  first  paragraph  of  this  section,  is  copied 
'pm  the  2d  section  of  the  act  of  1st  April,  1823.  ( Purdon  619,  20.  ) 
ith  some  verbal  alterations,  and  the  addition  of  the  words,  “other 
tcountants,”  so  as  to  embrace  all  classes  of  trustees.  The  proviso, 
hich  has  been  added  by  us,  appears  to  us  necessary  to  preserve 
»e  symmetry  of  our  law,  with  respect  to  judgments.  We  have 
ideavoured  also,  in  this  proviso,  to  meet  the  case  of  an  appeal  to 
le  Supreme  Court;  in  consequence  of  which  the  amount  of  the 
dance  may  be  enlarged  or  diminished. 

Section  XXXh  This  secdon  is  entirely  new.  The  utility  of 
•  ch  a  provision,  its  harmony  with  other  provisions  of  the  law  re¬ 
ting  to  the  satisfaction  of  liens,  and  its  propriety  as  a  mea- 
lire  of  justice  towards  executors  and  other  trustees,  whose 
'operty  might  otherwise  be  encumbered  by  perpetual  liens,  fur- 
tsh,  it  appears  to  us,  abundant  reasons  for  its  adoption. 

!  Section  XXX[[.  In  this  section,  we  have  collected  together 
1  the  existing  provisions  which  give  jurisdiction  to  the  Orphans’ 
lourt,  to  authorise  a  saie  of  real  estate,  by  an  executor,  adminis- 
ator  or  guardian,  enumerating  the  cases. 

1st  The  case  first  provided  for  it  is  to  be  found  in  the  19th  sec- 
on  of  the  act  of  April  1794,  ( Purdon ,  377.,)  as  amended  by  the 
rst  section  of  the  act  of  8th  April,  18:6,  (Pamphlet  Laws ,  p.  2 55,) 
ith  some  alterations  of  phraseology.  The  only  substantial  varia- 
om  consists  in  the  omission  of  the  latter  part  of  the  19th  section  of 
leactof  April  1794.  which  authorises  a  sale  of  real  estate,  for  the 
arposes  of  putting  the  children  apprentices,  and  of  improving  the 
isidue  of  the  estate  to  their  advantage.  We  consider  both  of  these 
qecis  to  be  out  of  the  proper  sphere  of  the  duties  of  executors 
id  administrators,  and  the  power  liable  to  great  abuse.  We 
ive  in  the  third  clause  of  this  section,  proposed  to  transfer  the 
D\ver  of  sale  for  the  improvement  of  other  parts  of  the  estate  to 
le  guardian,  by  whom,  it  appears  to  us,  that  it  can  be  most 
ifely  and  beneficially  exercised. 

2d.  The  case  provided  for  in  the  second  place,  is  that  stated 
the  2d  section  of  the  act  of  1st  April,  1811,  ( Purdon ,  617,)— 
he  last  clause  of  that  section,  which  authorises  the  court  to  de« 
ee  what  contribution  should  be  made  by  heirs  towards  the  pay- 
eat  of  the  debts  of  the  testator,  has  been  omitted  in  this  place, 
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because  it  appears  to  as  to  be  an.  application  to  a  particular  case, 
©f  what  we  conceive  to  be  a  general  power  of  the  Orphans’  Court 
tlerived  from  its  jurisdiction  over  the  subject  matter. 

Sd.  The  case  provided  tor  in  the  third  place  is  the  same  in  sub- 
•stance,  as  that  in  which  the  l(Jth  section  of  the  act  ot  7th  April, 
1807,  ( Pur  don )  6 17.)  gives  the  court  power  to  order  a  sale. 

Section  XXXIII.  In  this  section  we  have  suggested  a'mode  o 
proceeding  on  the  application  of  an  executor,  administrator  o 
guardian,  for  the  sale  of  real  estate,  somewhat  different  fion 
the  present,  and  requiring  some  explanation.  As  the  law  nov 
stands,  it  is  believed  that  in  all  cases,  excepting  the  second  casi 
mentioned  in  the  preceding  section,  it  is  necessary  that  applica 
tion  for  an  order  of  the  sale  should  be  made  to  the  Orphans’  Cour 
of  the  county  where  the  real  estate  is  situated.  In  the  secom 
case,  however,  the  act  of  1811,  seems  to  give  authority  to  th 
court,  in  which  the  accounts  have  been  settled,  to  order  a  sale  c 
real  estate,  in  any  part  of  the  commonwealth.  4  his,  it  appears  t 
us,  is  contrary  to  the  principles  and  analogies  of  our  judiciary  sys 
tem,  which,  except  in  certain  very  special  cases,  limits  the  juris 
diction  of  the  several  courts  to  the  boundaries  of  their  respectiv 
counties.  At  the  same  time  there  seems  to  be  strong  reasons,  ft 
giving  the  power  of  determining  upon  the  propriety  of  a  sale  f 
the  court,  in  which  the  accounts  are  to  be  settled,  and  to  whic 
the  executor  cr  other  trustee  is  accountable.  If  the  application  i 
to  be  made  in  each  county  in  which  real  estate  happens  to  lie,  an 
the  executor  is  bound  to  go  through  all  the  formalities  that  the  la 
must  necessarily  requite  on  each  application,  including  the  givin 
security,  which  an  executor  residing  at  a  distance  may  find  vei 
onerous,  the  inconveniences  may  be  so  great,  as  to  prevent  a  fa 
and  honest  tiustee  from,  making  the  application;  while  at  the  sam 
time  the  circumstance  of  the  Orphans’  Courts  being  distinct  tribi 
nals,  generally  ignorant  of  the  proceedings  of  each  other,  woul 
enable  a  fraudulent  trustee  to  obtain  orders  of  sale,  in  cases  whei 
no  actual  necessity  exist,  and  to  possess  himself  of  the  funds 
the  estate.  We  have  endeavoured,  therefore,  to  avoid  these  difl 
culties,  by  suggesting  a  mode  of  proceeding,  to  which  there  do  m 
appear  to  us  any  serious  objections. 

Where  the  estate  lies  in  the  same  county,  in  which  the  Orphan 
Court,  having  jurisdiction  of  the  accounts  of  the  applicant,  is  hel 
the  court  has  authority  to  order  the  sale  of  such  part  or  so  mui 
as  to  them  shall  appear  necessary. 

Where  the  real  estate  is  situated  in  another  county  or  countie 
we  propose  that  application  shall  be  made,  in  the  first  instance, 
the  court,  to  which  the  executor  is  accountable,  (which  will  usui 
ly  be  in  the  county  of  his  residence)  accompanied  by  the  necessa 
forms,  and  evidence,  as  required  in  the  next  succeeding  sectio 
and,  thereupon,  that  court,  being  satisfied  of  the  expediency  of 
sale  cr  mortgage  of  some  part  of  the  estate,  may  authorise  the  e 
ecutor  to  raise  so  much  money,  as  may  be  necessary,  from  re 
estate,,  situated  out  of  the  county.  Then  we  propose  that:  t 
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jj-encv  of  the  Orphans’  Court  of  the  county  in  which  the  land  lies- 
shall  commence.  The  decree  of  the  first  Orphans'  Court  having 
ascertained  the  amount  proper  to  be  raised,  as  well  as  the  necessi¬ 
ty  of  raising  it,  and  having  designated  the  county  or  counties,  in 
which  it  mav  be  proper  to  sell,  the  duty  ef  the  latter  Orphans 
Court  will  be  to  make  an  order  for  the  sale  or  mortgage  accord¬ 
ingly  as  they  shad  think  it  expedient,  of  such  parts  of  the  real 
■estate  within  their  county,  as  in  their  opinion  may  be  proper;  and 
the  executor  is  to  make  report  of  his  proceedings tn  respect  to  the 

sale  to  tile  same  court.  , 

It  appears  to  us  that  by  this  mode  of  proceeding,  the  conveni¬ 
ence  of  all  parties  interested  in  the  estate  will  be  consulted*  and 
the  territorial  jurisdiction  of  the  several  Orphans’  Courts  preserv¬ 
ed. 

Section  XXXIV.  The  several  documents  and  evidence  requir¬ 
ed  by  this  section  to  be  furnished  by  an  executor,  administrator  or 
guardian,  before  he  can  obtain  an  order  of  sale,  are  the  same  as 
required  bv  the  present  law,  with  the  addition  of  a  statement  of 
all  the  real  estate  of  the  decedent  or  minor,  as  the  case  may  be; 
a  provision  which  will  enable  the  court  to  decide  with  better  in¬ 
formation  upon  the  quantum  and  locality  of  the  lands  to  be  sold. 
The  last  proviso  in  this  section  is  copied  literally  from  the  20th 

‘section  of  the  act  ot  1794.  (Purdon,o7%-)  f  0, 

Section  XXXV.  This  section  is  derived  from  the  act  ot  2d 
April,  1802,  ( Pardon ,  3S2,j  with  certain  additions,  which  ap¬ 
peared  to  us  requisite.  We  have  in  the  first  place  added  executors 
and  guardians  to  administrators ,  conceiving  that  the  same  neces¬ 
sity  exists,  where  an  executor  or  guardian  dies  after  making  a 
sale,  without  having  executed  a  conveyance,  asm  the  case  ot  ad¬ 
ministrator.  Upon  the  same  principle,  we  have  provided  for  the 
want  of  the  dismissal  lunacy  or  other  incapacity  of  the  executor, 
administrator  and  guardian.  We  have  also  provided  for  an  ob¬ 
vious  defect  in  the  present  law,  by  requiring  that  the  succeeding 
administrator  or  guardian  shall  give  security  lor  the  faithful  ap¬ 
propriation  of  the  proceeds  of  the  sale,  arid  that  tile  deed  shall  be 
delivered  only  on  the  purchasers  compliance  with  the  terms  of 

^  We  have  substituted  the  Clerk  of  the  Court  for  the  Sheriff,^ 
the  officer  to  execute  the  deed  in  the  case  mentioned  in  the  thir 
section  of  the  act,  conceiving  that  as  he  is  entrusted  ™th  the  re- 
cord,  and  conversant  with  the  circumstances  of  the  case,  he  is  the 
most  proper  person  to  conclude  the  proceeding. 

Section  XXXVI.  This  section  conveys  an  authority  to  the  se¬ 
veral  Orphans’  Courts  to  appoint  commissioners  to  enquire  and 
report  upon  the  expediency  of  granting  applications  for  the  sale  of 
real  estate.  In  some  counties,  it  is  believed  to  be  the  present 
practice  to  make  such  references,  where  the  facts  cannot  be  con¬ 
veniently  ascertained  by  the  court  itself.  We  think  it  b  y 

sirable  that  such  power  should  be  expressly  g,'an^d,  il  t  ej_; 
a  doubt,  any  where,  of  its  existence;  and  that  it  should  be  freely 
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exercised  wherever  anj  question  can  he  made  of  the  expediency 
of  granting  such  applications.  We  have  reason  to  believe  that 
great  abuses  have  been  practised  by  the  facility  with  which  orders 
of  sale  have  been  granted  on  the  petition  of  an  executor,  adminis¬ 
trator  or  guardian^  more  especially  with  respect  to  the  amount  of 
real  estate  sold.  The  opportunity  has  been  taken  of  a  real  or 
apparent  deficiency  of  personal  estate,  to  obtain  an  order  for  the 
sale  of  the  whole  or  a  large  part  of  the  real  estate  of  a  decedent  or 
minor;  whereas  if  an  inquiry  had  been  directed  through  the  me¬ 
dium  of  an  auditor,  who  would  have  summoned  all  parties  before 
him,  the  facts  stated  in  the  application  might  have  borne  a  very 
different  aspect,  or,  at  all  events,  a  por  tion  of  the  real  estate 
might  have  been  preserved  for  the  heirs  or  persons  entitled.  The 
proceedings  in  our  Orphans’  Courts,  on  an  application  for  a  sale, 
are  believed  to  be  generally  exparte;  no  notice  being  usually  given 
to  the  persons  interested  in  the  proposed  application.  Ue  are 
not  aware  of  any  other  system  of  laws,  which  does  not  p.ovide  for 
some  kind  of  notice  of  such  application,  or  at  all  events,  for  a  re¬ 
ference  to  a  clerk,  auditor  or  master,  to  ascertain  if  the  proposed 
sale  will  be  advantageous  to  the  estate,  or  for  the  benefit  of  the 
infant. 

It  is  true  that  security  is  usually  given  by  the  person  applying 
for  such  order  to  sell;  but  it  is  seldom  that  an  opportunity  is  given 
to  the  parties  interested  to  enquire  into  the  sufficiency  of  the  secu¬ 
rity,  and  it  cannot  be  expected  of  the  court  to  possess  sufficient  in¬ 
formation  for  the  purpose;  and  after  all  the  pains  that  may  be  ta¬ 
ken  to  provide  competent  sureties,  no  personal  security  whatever 
can  be  equal  in  certainty  to  the  land  itself;  and  supposing  the  mo: 
ney  to  be  faithfully  paid  over  to  the  persons  entitled,  it  must  bear 
the  deduction  of  the  commissions  of  the  executor,  administrator  or 
guardian  and  the  costs  and  expenses  of  the  sale. 

We  wish  it  to  be  understood  that,  in  suggesting  certain  provi¬ 
sions  in  this  and  other  sections  of  the  present  bill,  by  which  some 
restraint  may?  in  practice,  be  imposed  upon  the  conversion  of  the 
land  of  a  decedent  or  infant  into  money,  we  are  actuated  by  no 
particular  or  earnest  preference  of  the  former  over  the  latter.  We 
are  sensible  of  the  justice  and  expediency  of  those  laws,  by  which 
the  code  of  Pennsylvania  has  been  distinguished  from  the  earliest 
times  and  which  have  demolished  all  the  fetters,  which  the  feudal 
system  had  forged,  for  preventing  the  alienation  of  real  estate,  and 
its  liability  for  debts,  and  it  will  be  equally  our  pleasure  and  duty 
in  the  succeeding  stages  of  our  commission,  to  suggest  such  addi¬ 
tions  and  amendments  of  those  laws,  as  may  most  effectually  carry 
out  the  policy  and  intentions  of  the  legislature.  But  so  far  as 
respects  that  portion  of  the  community  who  are  incompetent,  either 
by  want  of  age  or  of  intellect,  or  in  consequence  of  marriage,  to 
protect  their  own  interests,  we  conceive  that  the  change  from  land 
to  money  is  not  desirable,  nor  within  the  policy  of  the  legislature. 

e  need  not  insist  upon  the  fugitive  and  uncertain  locality  of 
money,  which  may  be  removed  by  guardians  or  other  trustees  to 


quarters  (if  the  worlds  while  land,  the  inust  cd  tain  iclianc® 
for  the  support  of  infants  and  others,  as  well  as  the  true  strength 
and  solid  capital  of  a  country,  remains  unchangeable  and  immove¬ 
able.  This  consideration  doubtless  weighed  with  the  legislature, 
when,  in  providing  a  system  for  the  descent  and  government  of  real 
estate  which  gave  unlimited  authority  to  persons  of  full  age  and 
sound  mind  and  discretion  to  dispose  of  their  real  property  by  deed 
or  will,  they  carefully  abstained  from  conferring  upon  executors, 
administ  ators  or  guardians  any  power  to  dispose  of  real  estate 
except  by  the  authority’  of  the  Orphans5  Courts.  1  he  policy  of  toe 
law  therefore,  we  take  to  be,  to  preserve  for  minors  and  persons 
under  disabilities,  their  real  estate,  until  the  time  when  they  may 
be  able  to  dispose  of  it  with  suitable  discretion  and  judgment; 
and  so  far  as  the  duties  assigned  to  us  may  authorise  it,  we  are 
anxious  to  sustain  this  system,  believing,  as  we  do,  that  the  first 
object  with  the  legislature  is  to  protect  those  who  are  unable  to 
protect  themselves;  and  that  the  policy  of  rendering  real  estate  of 
more  easy  fusion  and  transmission,  however  important,  is  of  sub¬ 
ordinate  moment. 

Section  XXXVII.  This  section  is  copied,  with  some  slight  ver¬ 
bal  alterations,  from  the  first  section  of  the  act  of  the  1st  April, 
181  ! .  (  Pur  don  1  88.) 

XXXVIII  In  this,  and  the  ten  succeeding  sections,  we  have 
collected  a  1  the  provisions  relating  to  the  subject  of  partition,  un¬ 
der  the  authority  of  the  Orphans’  Court,  which  are  scatter'd  over 
various  pages  of  the  statute  book;  and  we  have  endeavoured  to  con¬ 
solidate  and  arrange  them  in  order,  without  the  sacrifice  of  any 
material  expressions. 

The  22d  section  of  the  act  of  the  19th  of  April,  1794,  ( Pardon 
878.)  forms  the  basis  of  this  section,  with  the  following  alterations. 
For  the  word  “ lands ”  in  the  original  we  have  substituted  the  term 
“real  estate ,”  which  is  of  more  comprehensive  meaning,  and  there? 
fore  more  suitable  in  a  provision,  the  object  of  which  is  a  division 
of  all  the  real  property  of  a  decedent,  it  is  proper,  also,  to  state 
that  we  have  made  the  same  alterations  in  most  other  passages  of 
this  bili,  in  which  it  was  necessary  to  speak  of  real  estate. 

In  this  section,  we  have  also  substituted,  the  terms  ‘  lineal  de¬ 
scendants”  for  “children,”  in  describing  the  persons,  among  whom 
partition  is  to  be  made,  upon -the  same  principle  that  the  change 
first  mentioned  has  been  suggested,  viz:  that  all  who  are  in  the 
same  situation,  as  to  inconvenience,  should  be  entitled  to  the  same 
remedy.  It  is  true  that  the  Supreme  Court  has  decided,  in  the 
case  of  Hersha  v.  Brenneman,  (6  Sergeant,  fk  Rawle  2,)  that 
grand  children  are  included  in  tne  term  children ,  in  tne  act  ol 
1794;  but  we  consider  it  to  be  most  prudent,  in  a  revision  of  laws 
to  introduce  terms,  respecting  which  there  can  be  as  little  room  for 
doubt  as  language  will  permit. 

We  have  omitted  the  term  ‘f next  friend ”  in  this  and  other  parts 
of  the  bill,  and  required  that  notice  should  be  given  to  .the  gaur- 
dian9  and  that  the  infant  should  also  appear  by  guardian.  The 


reasons  which  have  governed  us  in  making  this  suggestion  will  be 
stated  in  cur  remarks  on  section  LV. 

Section  XXXIX  This  section  provides  fur  the  case,  where  the 
estate  cannot  be  conveniently  divided,  ami  is  copied  from  the  22d 
section,  of  the  act  of  1 9 1 1 1  April,  1794,  ( Pardon  378,)  with  some 
alterations  of  phraseology  ami  arrangement.  It  will  be  seen  that 
we  have  arranged  the  descendants  into  classes  for  the  sake  ot  per¬ 
spicuity.  ISo  change,  however,  has  been  made  in  the  substance  of 
the  section  in  this  respect.  We  have  introduced  the  word  recog¬ 
nisance  into  the  latter  clause  of  this  section,  that  being  the  kind  of 
security  which  is  most  usually  taken,  and  it  appeais  to  us  most 
proper  to  be  taken;  although  we  have  not  felt  ourselves  authorised, 
lo  limit  the  authority  of  the  court  to  this  mode.  We  have  also  re¬ 
quired  that  the.  appraised  value  should  be  payable  with  interest', 
tins  being,  we  believe  the  usual  course,  and  we  suppose  the  inten¬ 
tion  of  the  framers  of  the  act  ot  1794. 

Section  XL  This  section  provides  for  the  case  where  partition 
€an  conveniently  be  made;  but  the  value  of  the  shares  cannot  be 
equal.  It  is  not  expressly  provided  for  in  the  present  law;  and  it 
appears  to  us  proper  to  introduce  here  a  legislative  direction  for 
the  subject;  especially  as  a  similar  enactment  has  been  adopted  in 
the  case  of  partition  in  the  common  law  courts.  The  particular 
provisions  ol  this  section  are  conformable  wi'h  the  general  enact¬ 
ments  of  the  law. 

Section  XLI.  In  this  section  we  have  provided  for  the  case  of 
n  partition  of  the  estate  into  fewer  parts  than  there  are  heirs.  The 
substance  ot  the  provision  is  to  be  found  in  the  22d  section  of  the 
act  ot  19th .April,  1794;  {Pardon  579, )  the  phraseology  and  form 
-of  the  section,  only  being  changed. 

Section  XLI1.  Ihis  section  is  derived  from  the  8th  section  of 
the  act  ot  7th  A pril  1807.  {Pardon  380. )  We  have  nicde  the  provi¬ 
sion  general,  applying  it  to  all  cases  of  appraisement  or  partition, 
mentioned  in  the  preceding  sections,  and  have  omitted  some  super¬ 
fluous  phrases  contained  in  tiie  act  of  1807. 

Section  XLIII.  In  this  section,  we  have  consolidated  the  pro¬ 
visions  existing  in  the  22d  section  of  the  act  of  19th  April,  1794, 
( Pur  don  379,)  and  in  the  6th  section  of  the  act  of  7th  April,  1807, 
( Pur  don  384,)  wiiti  some  slight  alterations  of  phraseology,  t© 
adapt  it  to  the  preceding  sections. 

Section  X  LIV.  This  section  contains  the  provisions  to  be  found 
in  the  hi  st  section  of  the  act  of  2d  April,  1804,  (Pardon  383  )  and 
in  the  2d  section  of  the  act  of  26th  March,  1808,  (Pardon  38 5,) 
with  the  following  addition.  The  first  named  act,  provides  that 
the  rule  upon  the  heirs,  to  show  cause  why  the  estate  should  not  be 
sold,  should  be  returnable,  on  the  first  day  of  the  next  regular  ses¬ 
sion  of  the  court.  It  appears  to  us  that  this  notice  may  in  some 
cases  be  insufficient,  inasmuch  as  the  return  of  the  inquest,  or  of 
the  seven  men  may  be  made  to  a  late  period  of  the  preceding  term, 
and  the  place  ol  residence  of  the  heirs  may  be  at  a  considerable  dis¬ 
tance  from  the  seat  of  the  court.  W-e  propose,  therefore,  to  a  it- 
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^0,'o?i«d*he^urt,™^r\7suchU^teeq^^pe*Iml,  as lj?,c®ur*r  . 

the^of^u'Ap"".  18*8,  (Pallet  Lavs,  484.)  with  the 

omission  of  sttioT are  contained  the  provision. 

Section  XLVI.  lnf?  hi  art  of  Wil  1st,  1805.  ( Furdon r 

'ZCT ^Wehavelltroduced'  a  clause  providing  for  a  case  which 
may  sometimes  occur,  of  ot 

-  S^:fXSS*Ut;^r  part  of  the  land 
‘i*,,  to  proceed  to  part.Uon;.Bth  of  thc  lct  of  7th  April 

ISO’Tf^rrion  380,)  contains  the  principal  provisions  ot  the  sec- 
ISO, ,  (™r«on’ „ 3  ’;endet|  the  provision  restraining  the  right  of 
,lon-  "  *  other  cases  of  p:utition  besides  the  sing'e  one  men- 

ttonedTn  the  act  of  180.*;.  as  they  appeared  to  us  to  depend  upon 
%^mXLVHI:  The  substance  of  the  first  paragraph  of 

ss«?*q 

tions,  in  whom  the  Tclse  of  not  unfrequent 

VSt&Z*  which  an  intestate  leaves  «  ;vid;w  and  ta thei-  or 
mother,  but  no  children;  -»  which  event  bj  theeM.^^  ^ 
distributions,  one  moiety  of  the  estate  ,or  Ufei  with  re¬ 
am!  the  other  moiety ,l"  J  olher  heirs  of  the  father  or  mother, 

matnder  in  fee  to  the  ch  ,  ,  such  circumstances,  that  the 

It  appears  to  us  t“  ^e  r  ^-  ’(|e|.  |.ests  sUould  be  made  parties  to  the 

persons  in  whom  the  rmna.nde.  ves  s  of  accepting  or  re- 

proceedings  in  parti  ion,  o  nave  e  »  of  Youngu.  Bickel, 

nTfer" '467,)  it  was  doubted  by  the  Supreme  Court. 

intestate  left  a  widow,  a  father,  court  that  if 

dren  ;  and  it  seems  to  have  1 .en ^  .  *j  it  would  bind  the  inte- 

the  partition  were  valid  “"‘‘e,  ex.st^law^ ^  ^  ^  ^  ^  con. 

rest  of  thehre.'’;^neas  weU  as  convenience,  that  they  should  have 
"nund y of  being  heard,  and  of  taking  part  in  the  procced- 

"1-0X10*  XLIX.  In  thia 

vide  tor  a  case,  the  hardships  0  ■  ‘  .  system  in  which 

to  our  laws;  since  we  are  not  aware  of  a  cod «  «"£“hed  judges 

a  similar  detect  appears.  -  any  ,0 d  that  there  did  not  ex- 

Kthl  rru7f  "^^r/power  to-  interfere  on  behalf  of 
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a  wife,  whose  real  property  was  converted  into  money  hr  a 
under  an  order  of  tne  Orphans’  Court;  and  (hey  have  been  cot- 
pel  led  to  witness,  without  bein"-  able  to  nrevpr./tl.o  ~  ?  V 

the  whole  fund  to  the  husband  often  against  the  wishes  of'ihTwife 
to  the  impoverishment  Pf  herself  and  children,  and  in  opposition 
to  the  ti  i  ue  interests  of  the  husband.  The  late  very  eminent  chief 
justice  I ilghman,  while  delivering  the  opinion  of  the  court  in  a 
case  (Yohe  v  Bar  net,  1  Binney  358.)  in  which  it  was  decided  that 
a  debt  due  by  a  husband  to  his  wife’s  father  migh  be  deduc  ed 
from  tne  wi  e  g  share  of  the  estate,  remarked-^I'here  cerUinlv 
may  be  hardships  in  cases  of  this  kind,  which  probably  the  le.tlv 
are  were  not  aware  of  when  they  directed  the  mode  of Lrttion.- 

But  ue  must  ta.<e  the  law  as  we  line!  it  written.’5 . «  it  is  to  ho 

regretted  that  the  courts  of  this  state  are  not  vested  with  the  power 
exercised  by  the  Court  of  Chancery  of  England  of  insist!™  no 
some  provision  for  the  wife,  when  the  husband  ap’plies  them  for 
ne  purpose  of  getting  possession  of  her  persona!  property  But 
we  have  nu  trace  of  any  such  exercise  of  power  by  oKurta."* 

Seri7  m  an^!^r  case’  (^oolfoos  n.  Jenkins,  8 

5  btm  $  Rawle  *7%)  expressed  himself  thus:  “  When  so  o-rcat  a 

actoFl  7U5  anl|e  ^  the,course  descents,  as  was  effected  by  the 
actor  iroo,  and  so  novel  a  course  of  proceeding  introduced  by  a 

cubuna!  unknown  to  the  common  law,  it  could  scarcely  be  expert- 
d  fiom  human  wisdom  to  foresee  and  provide  for  ail  the  conse¬ 
quences  of  this  transition  of  real  into  personal  estate.  Each  day 
brings  up  new  cases,  unfolds  new  difficulties,  discovers  new  defect 
o  remedy  which  the  legislature  alone  are  equal.  For,  with  all  the 
laws  and  supplements  made  on  this  important  subject,  th*  system 
continues  miserably  defective,  more  especially  as  it  respects  the 
rights  of  infants  an d  femes  covert.  Hardships  do  occur,  but  courts 
cannot  usurp  legislative  functions,  or  new  model ‘the  law.  accord¬ 
ing  to  their  own  ideas  of  natural  justice,  or  redress  hardships  in 
each  particular  instance.5’ &c,  eurtss  n?raships  m 

I  he  present  chief  justice  has  also  expressed  his  omnion  of  the 

Ser  “/  2.  Rawt  ,  4  1" ,  h®  case iVf  *  erre  t>.  The  Commonwealth,  8 
‘  s  f  i  c,4’>  more  highly  appreciates  the  policy  ami 
general  effect  of  our  intestate  laws' than  I  do  ;  vet  the  f  enuenl 

°f  ,he'eal  es*a^es  °f  married  women  into  personalty^ 

want  of  the  a°PP -KSS1V0  conse?uenc«  «f  «heir  operation, and  of  our 
want  of  the  specihc  powers  of  a  Court  of  Chancery,  which  everv 

ju.  1st  must  regret.  It  was  never  an  object  with  the 'legislature  to 

transfer  the  real  estate  of  the  wife  to  the  husband,  t  it  were 
personal ;  for  in  breaking  in  on  the  common  law  rules  of  descent 
care  is  taken  m  other  parts  of  those  laws,  to  prevent  the  estate 
from  paSSmg  to  those  who  are  not  of  the  blood  of  the  first  purcha  em 

"."ir.  it  S.  :r;  r  >-  XSs% 
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•ult  would  be  produced  by  turning  a  wife’s  land  into  money,  it 
would  doubtless  have  been  prevented.” 

Many  more  testimonies  might  be  quoted  to  the  same  effect;  but 
we  presume  that  the  opinions  of  the  eminent  persons3which  we  have 
cited,  will  be  sufficient  to  satisfy  the  legislature  both  of  the  injuri¬ 
ous  tendencies  of  the  present  law,  and  of  the  expediency  ot  some 
alterations  by  which  the  rights  and  interests  of  married  women 
may  be  protected. 

In  what  manner  this  may  be  best  effected  is  a  question  of  more 
difficulty  ;  since,  in  securing  the  estate  of  the  wife,  it  must  not  be 
overlooked  that  the  husband  also,  has  a  legal  interest  in  that 
estate,  and  a  certain  due  influence,  which,  perhaps,  it  ought  not 
to  be  the  policy  of  the  law  to  diminish  or  counteract.  Upon  the 
best  reflection  that  we  have  been  able  to  give  to  the  subject  we 
have  concluded  that  a  positive  direction  that  the  share  of  the  wife 
shall  in  all  cases  be  vested  and  held  for  her  separate  use,  free  from 
the  control,  debts,  and  engagements  of  her  husband,  would  be  in¬ 
advisable,  as  respects  the  domestic  interests  of  the  wife,  and  un¬ 
just  towards  the  husband,  who  would  in  such  cases  possess  a  less 
degree  of  control  over,  and  derive  less  advantage  from  the  proper¬ 
ty,  than  if  it  had  continued  to  be  real.  A  middle  course,  such  as 
we  have  recommended  in  this  section,  seemed  to  us.  upon  the 
whole,  most  expedient.  This  course,  besides  resembling  that 
which  is  pursued  under  similar  circumstances  by  Courts  of  Equi¬ 
ty,  has  the  advantage  of  analogy  with  our  existing  law,  respecting 
the  voluntary  conveyance  of  the  real  estate  of  femes  covert;  and 
thus  establishes  an  uniformity  of  system,  with  respect  to  such 
esiates,  which  adds  to  the  simplicity  of  the  law,  and  consequent¬ 
ly  promotes  its  general  understanding. 

Should  the  provision  now  suggested  receive  the  approbation  of 
the  legislature,  we  propose  in  future  bills,  under  the  appropriate 
heads,  to  suggest  such  other  Amendments  of  the  law,  as  vviil'ena- 
able  married  women  to  pro-.eet  tfcei r  interests,  in  all  other  cases, 
in  which  their  i  cal  estate  U  c  averted  into  personal  by  process  or 
operation  of  law 

Section  L.  This  section  is  new,  as  an  express  provision  of  law; 
but  a  rule  of  practice  similar  to  it  has  prevailed,  of  late  years,  in 
one  or  more  of  the  Orphans’  Courts.  \\  e  conceive  that  it  should 
be  general,  as  it  is  a  case  of  manifest  justice  and  propriety,  in 
respects  to  those  who  profess  incumbrances  upon  the  interests  of 
heirs  in  real  estate  which  being  converted  into  money  by  proceed¬ 
ings  in  partition,  the  security  of  the  incumbrance  becomes  serious¬ 
ly  impaired.  We  have  endeavoured  in  this  section  to  suggest  a 
mode,  by  which  the  interests  of  incumbrances  may  be  protected, 
where  recognizances  are  given  for  the  purpart  of  an  heir  as  well 
as  where  money  is  actually  paid. 

Section  LI  This  section  is  derived  from  the  first  clause,  of  the 
6th  section  of  the  act  of  14th  April,  1828,  {Pamphlet  Laws  484,) 
with  some  alterations  of  phraseology.  We  have  omitted  the  wmrd 
bonds  throughout.  Not  being  a  lien  on  real  estate  intrinsically, 
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even  when  given  as  security,  for  the  appraised  value  of  real  estate 
in  the  Orphans’  Court,  according  as  we  believe  to  the  universal  un¬ 
derstanding,  we  do  not  perceive  the  necessity  for  requiring  an  ac¬ 
knowledgment  of  satislaction  on  the  record.  When  judgment  is 
obtained  or  confessed  on  such  bonds,  the  lien  partakes  of  the  char¬ 
acter  of  others  derived  from  judgments;  and  satisfaction  maybe 
enforced  under  the  law  applying  to  judgments, 

Section  LII.  This  section,  comprises  the  remainder  of  the  6th 
section  of  the  act  of  1 4 th  April,  1B28,  ( Pamphlet  Laws  484,^  with 
some  verbal  alterations  and  the  omission  ot  the  word  bond ,  ior  the 
reasons  stated  in  the  preceding  paragraph. 

Section  LIU.  The  provisions  of  this  section  are  new.  We  are 
not  aware  that  it  has  ever  been  judical ly  decided  that  the  lien  ot  a 
recognisance  or  other  charge,  constituted  by  virtue  of  proceedings 
in  the  Orphans’  Court,  is  divested  by  a  sheriff's  sale,  or  by  a  sale 
under  process  ot  partition  in  the  common  law  courts.  But  the  de¬ 
cisions  that  have  taken  p’ace,  with  reference  to  judgments  and 
mortgages,  lead  us  to  suppose  that  such  might  be  the  doctrine,  with 
respect  to  recognisances  ;  a  conclusion  we  think  greatly  to  be  du¬ 
plicated  in  its  effects,  however  well  founded  the  decisions  of  tne 
Supi  erne  Court  may  be  in  reason. and  practice.  1  he  act  of  the  last 
session  of  the  legislature  on  the  subject  of  mortgages,  induces  us  to 
believe  that  the  suggestion  contained  in  this  sectiun  will  not  be  un¬ 
acceptable. 

Section  LIV.  1  his  section  is  also  new,  as  establishing  a  gene¬ 
ral  rule  for  notice  to  heirs,  creditors  and  others  interested  in  pro¬ 
ceedings  in  the  Orphans’ Court.  Having  already  adverted  to  the 
importance  of  providing  some  means,  by  which  such  persons  may 
have  an  opportunity,  ot  becoming  acquainted  with  the  proceedings 
of  the  Orphans’  Courts  and  becoming  parties,  if  they  shall  think  it 
expedient,  we  need  not  repeat  our  suggestions  in  this  place.  Per¬ 
sonal  notice  is  undoubtedly  the  surest;  and  we  have  in  this  section, 
provided  that  such  notice  shall  be  given,  to  persons  resident  with¬ 
in  the  county,  or  within  forty  miles  of  the  place  where  the  court  is 
holden ;  a  provision  which  we  think,  ought,  not  to  be  considered 
burdensome  upon  the  parties,  when  the  importance  of  the  inter¬ 
est  generally  involved  is  considered.  It  is  obvious  that  personal 
notice  must  be  limited  by  some  measure  of  distance.  In  many 
cases  it.is  impracticable,  without  a  degree  of  delay  and  expense, 
which  would  frustrate  measures  of  manifest  justice,  and  sometimes 
impossible  from  uncertainty,  or  ignorance  of  the  parties  interested. 
Public  notice  is  all,  therefore,  that  is  left;  and  the  only  question 
is,  to  what  extent  and  in  what  manner  it  shall  be  given.  W  e  have 
endeavoured  in  this  section,  to  provide  for  as  enlarged  notice,  as 
is  consistent  with  a  reasonable  economy,  and  a  just  consideration 
for  others.  In  directing  that  notice  shall  be  given  in  certain  cases, 
by  publication  in  newspapers  published  in  the  county,  or  an  adja¬ 
cent  one,  and  in  other  cases  by  publication  in  the  city  ot  Philadel¬ 
phia,  we  have  followed  in  the  footsteps  of  previous  laws.  I  he  di¬ 
rection  for  publication,  however,  in  at  least  one  newspaper  at 
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Harrisburg,  is  new;  but,  we  submit,  that  if  adopted  it  is  calculated 
to  produce  advantageous  results.  In  most  counties  there  is  a 
newspaper  published,  under  the  authority  of  the  government,  in 
j  which  the  laws  or  ordinances  are  promulgated,  and  judicial  ad¬ 
vertisements  or  others  concerning  public  interests  appear.  This 
convenient  practice  is  pursued  by  the  government  of  the  United 
!  States,  and  by  most  of  the  state  governments.  In  this  state,  how¬ 
ever,  no  newspaper  exists  with  such  authorative  designation.  In 
reporting,  hereafter,  a  bill  providing  for  the  printing  and  promulga¬ 
tion  of  the  laws,  we  shall  probably  take  occasion  to  submit  to  the 
legislature,  our  views  of  the  advantages  to  the  public  that  would 
arise,  if  a  similar  pr  ovision  existed  in  this  state.  In  the  mean  time, 
however,  it  appears  to  us  that  facilities  would  be  afforded,  for  the 
diffusion  of  notice  by  the  direction  for  a  publication  in  a  newspa¬ 
per  at  the  seat  of  government,  even  should  the  legislature  decline 
to  authorise  the  designation  of  an  official  journal.  1'hese  facilities 
would  arise,  from  the  cen'ral  position  a  d  character  ot  the  seat  of 
government,  and  from  its  being  the  place  of  resort  of  members  of 
the  legislature,  and  other  persons,  from  every  county  in  the  state. 
The  advantages  of  the.  publication  would  certainly  be  increased,  in 
a  very  great  degree  by  legislative  authority,  to  the  governor,  or 
secretary  of  the  commonwealth,  annually  to  designate  some  news¬ 
paper  at  Harrisburg,  in  which  all  such  judical  notices  should  be 
published. 

Section  LV.  We  have  endeavoured  in  this  section  to  provide 
a  remedy  for  an  evil  that  may  happen,  and  we  believe  has  happen¬ 
ed,  under  the  existing  law  and  practice  of  the  Orphans5  Court, 
namely,  the  transaction  of  proceedings  affecting  the  interests  of 
minors,  without  sufficient  notice  to  persons  competent  to  attend  on 
their  behalf.  We  consider  it  highly  important,  in  reference  to 
the  question  of  the  conclusiveness  of  decrees  ot  the  Orphans’ 
Cour  t,  that  every  means  should  be  taken  to  enable  minors  to  de¬ 
fend  their  interests  in  this  court;  and  we  propose,  therefore,  to 
require  that  in  every  case  notice  shall  be  given  to  the  guardian  of 
a  minor,  if  resident  within  the  county  or  within  forty  miles  of  the 
seat  of  justice,  and  that  if  be  there  no  guardian,  notice  shall  be 
served  on  the  minor,  if  above  the  age  of  fourteen  or  his  next  of  kin 
if  the  minor  be  under  that  age;  and  if  application  be  not  made  on 
the  part  of  the  minor  for  the  appointment  of  a  guardian,  the  court 
shall  appoint  a  suitable  person  to  attend  to  his  interests.  It  is  be¬ 
lieved  that  these  provisions  will  have  the  effect  of  increasing  the 
security  of  infants,  without  occasioning  any  great  or  very  inconve¬ 
nient  delay. 

We  have  in  this  and  other  parts  of  the  bill  omitted  the  designa¬ 
tion,  of  “next  friend because  the  individual  is  uncertain  and 
irresponsible,  and  we  think  that  convenience  and  the  interests  of 
the  minor  will  be  promoted  by  substituting  in  all  cases  the  guardian, 
a  known  officer,  who  gives  security  for  the  faithful  performances 
of  his  trust,  and  is  responsible  in  law  tor  acts  ol  neglect  as  well  as 
for  misconduct 
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Section  LYI.  The  provisions  of  this  section  are  also  new  so  far 
as  they  are  general ;  but  they  are  to  be  found  already  in  most  of 
the  acts,  which  provide  for  the  sale  of  real  estate.  It  appears  to 
ns  to  be  more  convenient  to  make  a  general  provision  of  this  nature 
than  to  repeat  the  directions  in  each  case. 

Section  LVII.  This  section  is  new,  as  a  positive  enactment; 
and  has  been  introduced  for  the  purpose  of  settling  a  question, 
about  which  some  doubt  has  existed,  although  the  general  opinion 
seems  to  be  that  the  Orphans’  Court  has  always  possessed  the 
power  mentioned  in  this  section. 

Section  LVI1I.  The  provisions  of  this  sectiou  are  new,  so  far 
as  respects  the  Orphans’  Court,  and  as  we  respectfully  submit, 
very  important  for  the  ends  of  justice.  A  full  statement  of  the 
motives  and  considerations  by  which  we  have  been  governed  in 
suggesting  them  to  the  legislature,  would  extend  this  report  great¬ 
ly  beyond  what  would  be  desirable  ;  and  the  same  remark  may  be 
made  of  several  oilier  sections  introduced  into  these  bills  We 
have  already  expressed  our  views  of  the  constitution  and  character 
of  the  Orphans’  Court.  A  tribunal  which  is  intended  to  operate 
so  extensively,  and  to  secure  such  important  interests,  necessarily 
requires  commensurate  powers  to  render  it  useful  to  the  communi¬ 
ty;  and  with  the  jurisdiction  of  a  Court  of  Equity,  ought  to  po.-sess 
its  functions  and  process.  One  of  the  most  important  powers  of 
the  Courts  of  Chancery  is  that,  which,  by  means  of  a  bill  of  dis¬ 
covery,  they  exercise,  to  reach,  as  far  as  human  means  go,  the 
conscience  of  a  party.  The  answer  to  a  bill  of  discovery,  like 
other  answers  in  chancery,  is  required  to  be  on  oath  or  affirmation; 
and  thus,  transactions  material  to  the  interests  of  others  are  deve¬ 
loped,  which  otherwise  wouldibe  concealed  in  obscurity.  It  has 
often  been  regretted  that  the  Court  of  Common  Law  did  not  pos¬ 
sess  similar  powers.  In  some  of  the  states  of  this  Union  they  have 
conferred  on  those  tribunals  very  extensive  authority  in  this  re¬ 
spect,  and  in  other  quarters  where  a  revision  of  the  law  is  taking 
place,  we  find  that  a  mode  of  proceeding  is  proposed,  similar  to 
that  which  we  have  suggested  in  this  section.  We  have  not  re¬ 
commended  the  formal  proceeding  by  bill,  a  petition,  and  answer, 
because  we  conceive  that  it  had  better  be  left  to  the  court  to  regu¬ 
late  this  as  a  matter  of  practice.  The  mode  of  examination  may 
either  be  by  petition  and  answer  on  oath,  which  should  be  filed 
among  the  records  of  the  court;  or  by  interrogations,  to  be  admin¬ 
istered  in  the  court,  or  before  auditors  and  to  be  answered  in 
writing,  and  also  filed  of  record.  The  power  of  examining  ac¬ 
countants  on  oath  or  affirmation,  touching  the  subject  matter  of 
their  account,  and  of  compelling  the  production  of  books,  papers 
and  documents,  has  already  been  given  to  auditors  appointed  by 
the  Court  of  Common  Pleas,  under  the  act  of  the  14th  April, 
1828,  (Pamphlet  laws ,  435.)  relating  to  the  accounts  of  assignees; 
and  we  believe  the  authority  to  have  been  found  [very  benefical  in 
its  exercise.  If  there  be  any  case  in  which  the  means  of  applying 
to  the  conscience  of  a  party  are  desirable,  it  appears  to  us  to  be 
that  of  the  settlement  of  accounts,  where  the  power  of  ascertaining 
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y  extrinsic  evidence  whether  an  accountant  has  charged  himself 
pith  all  the  trust  moneys  or  effects  received  by  him  is  necessari- 
y  very  much  limited.  It  has  been  the  prevalent  opinion  that 
either  the  auditors  appointed  by  the  Orphans’  Court,  nor  the 
ourt  itself,  possessed  the  power  to  compel  an  executor  or  other 
ccountant  to  produce  his  books  and  papers.  The  authority,  novr 
imposed  to  be  given,  is  confined  to  the  court;  who  may,  however, 
llompel  the  accountant  to  produce  them  before  auditors.  It  may 
e  proper  to  add  that  the  several  Courts  ot  Common  Pleas  already 
possess  a  similar  authority,  in  respect  to  suits  depending  before 
hem,  by  virtue  of  an  act  passed  on  the  27th  ot  February,  1798. 

I Purdon,  402.) 

Section  LLX.  This  section  relates  to  the  process  of  the  Or- 
Ihans’  Court.  It  it  in  a  great  measure  new  to  our  acts  of  Assem- 
ly,  and  in  sotne  respects  different  from  the  practice,  which  has 
itherto  prevailed.  We  have  found  it  a  subject  of  very  consider- 
ble  difficulty;  but  if  we  rightly  interpret  the  resolutions  under 
vhich  we  act,  it  is  one  which  it  was  not  compatible  with  our  du- 
lies  to  omit.  Indeed,  vve  suppose  that  there  is  no  branch  ol  the 
lubject  of  the  present  bill  more  vague  or  defective,  than  this;  nor 
Ine  to  which  the  clause  requiring  us  to  suggest  such  new 
provisions  as  may  be  necessary  and  expedient,  more  distinctly 
pplies.  We  have  accordingly  given  the  subject  our  most  seri- 
ius  consideration,  and  have  devoted  to  it  a  large  proportion  of 
fur  time.  The  objects  which  we  have  had  in  view  are  to  provide 
fi  speedy  method  for  the  settlement  of  accounts,  and  for  the  adjust¬ 
ment  of  other  controversies,  within  the  jurisdiction  of  the  court,  and 
it  the  same  time  to  prevent  injury  to  the  absent,  to  protect  trust 
property  during  a  dispute,  and  to  provide  as  far  as  may  De  the  means 
kf  obtaining  specific  redress.  To  attain  these  objects  the  section 
lirovides  in  substance,  that  on  the  petition  of  any  person  interest- 
id,  setting  forth  a  sufficient  cause  of  complaint,  and  veiified  by  oath 
>r  affirmation,  the  court,  ora  judge,  in  vacation,  may  award  a  cita¬ 
tion  to  the  person,  against  whom  redress  is  sought,  returnable  in  not 
ess  than  ten  days.  We  have  used  the  expressions  immediate  or 
r emote ,  in  reference  to  the  interest  of  the  petitioner,  because  it  has 
peeu  maintained  in  the  Supreme  Court  that  the  Orphans’  Court 
las  no  power  to  compel  an  executor  to  give  security,  at  ihe  in¬ 
stance  of  one  who  has  a  right  to  the  interest  of  a  bequest,  but 
no  right  to  the  principle  until  a  future  day;  (case  of  Johnson’s  appeal, 
1-2  Serg.  and  Rawle,  317;)  and  it  seems  to  us  proper  to  provide 
for  this  defect  in  the  present  law  if  it  actually  exists.  We  have 
ialso  in  this  clause  authorised  the  issuing  of  a  citation,  on  applica¬ 
tion  to  a  single  judge,  in  vacation.  According  to  the  course  of  (he 
Orphans’  Court,  citations  issue  only  on  the  allowance  of  the  court. 
The  re>ult  of  this  principle — for  it  is  more  than  a  mere  rule  of 
practice — is  delay  in  the  commencement  and  progress  of  its  pro¬ 
ceedings.  In  the  common  Law  Courts,  writs  for  the  institution 
of  suits  issue  of  course,  on  the  precept  of  .the  party  or  his  at¬ 
torney,  although  supposed  as  the  test  indicates,  to  have  issued  in 
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the  preceding  term.  The  provision  now  proposed  to  be  intro¬ 
duced  into  the  Orphans’  Court,  is  an  approximation  to  that  prac¬ 
tice.  No  inconvenience  can  he  expected  to  arise  from  it,  since 
the  affidavit  of  the  petitioner  and  the  supervision  of  a  judge,  will 
furnish  a  sufficient  check  upon  groundless  or  frivolous  complaints. 

The  citation  may  be  served  by  the  party  or  his  authorised  agent; 
or,  if  the  party  require  it,  by  the  sheriff  or  coroner  of  the  proper 
county.  It  has  been  usual,  we  believe,  for  the  party  or  his  agent, 
to  se rve  a  ci tati on  out  of  the  Orphans  Court,  and  we  are  not  avvaie 
of  any  objections  to  the  practice  that  are  not  counterbalanced  by 
advantages.  It  is  obvious,  however,  that  occasions  may  arise  to 
render  the  agency  of  the  sher  iff,  highly  desirable,  and  indeed  ne¬ 
cessary.  In  the  execution  of  process,  affecting  the  persons  or 
property  of  parties,  resor  t  must  be  had  either  to  known  officers,  or 
to  persons  specially  appointed  for  the  purpose  by  the  court.  We 
have  preferred  tile  former  in  all  cases,  tor  the  reason  that  the  cxe* 
cution  of  responsible  duties,  should  be  entrusted  only  where  there 
is  a  safeguard  ol  official  security. 

The  manner  of  service  is  the  subject  of  the  next  provision;  and 
in  this  we  have  endeavoured  to  consult  as  far  as  may  be,  the  inter¬ 
ests  of  the  defendant,  and  of  those  who  may  be  responsible  tor 
him.  The  section  accordingly,  proposes  that  the  citation  shall  be 
served  on  the  defendant  personally,  or  by  leaving  a  copy  at  his 
last  place  of  abode,  with  a  member  of  his  family.  11  the  defendant 
be  not  found,  and  have  no  known  place  of  residence,  within  the 
county,  the  citation  may  be  se-ved  on  his  sureties.  This  last  pro¬ 
vision  is  altogether  new,  but,  we  submit,  a  great  improvement  upon 
th e  practice,  and  a  proper  addition  to  the  means  of  notice,  which 
will  be  found  beneficial,  both  to  the  complainant  and  defendant, 
and  a  measure  ot  justice  towards  the  sureties  themselves.  Service, 
when  made  by  the  party,  or  hi s  agent  is  to  be  verified  by  oath  01 
affirmation;  and  in  all  cases  the  manner  ot  service,  is  to  be  special 
ly  stated.  If  service  cannot  be  made  within  the  commonwealth 
in  any  of  these  modes,  and  the  same  appear  on  the  return,  the 
court  are  to  award  another  citation,  and  make  an  order  (or  publica 
lion  thereof,  in  two  or  more  newspapers,  as  they  may  designate 
!>avin(>-  regard  to  the  supposed  residence  of  the  defendant,  and  othei 
circumstances.  The  time  during  which  the  publication  is  to  be 
continued,  is  left  to  the  direction  of. the  court.  It  the  defendan 
do  not  appear,  at  the  time  appointed  by  the  second  citation,  the 
court  is  authorised  to  proceed  exparte,  so  far  as  to  refer  the  con 
tents  of  the  petition  to  auditors,  to  .report  thereon;  and  if  the  ob 
ject  be  to  obtain  a  settlement  of  accounts,  this  also  may  be  reporter 
by  the  auditor,  upon  such  evidence  as  may  be  accessible  to  him. 
On  the  report  of  the  auditor,  the  court  may  proceed  to  make  a  de 
cree,  according  to  justice  and  equity;  but  the  decree  is  subject  t( 
their  own  revision,  which  must  take  place  on  the  appeal  an ce  of  th( 
defendant,  within  the  time  afterwards  limited; and  the  powei  wil 
doubtless  be  exercised  with  the  utmost  liberality,  wherever  it  ii 
&*ade  to  appear  that  notice  has  not  actually  reached  a  defendant. 
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A  decree  or  judgment  of  the  court  may  thus  be  obtained  in  all 
cases,  both  where  the  defendant  appears,  and  where  he  fails  to  ap¬ 
pear  after  due  notice.  The  decrees  of  the  court  mav  be  enforced 
bv  attachment,  sequestration  or  execution,  in  the  natur  e  of  a  writ 
o f fieri  facias.  The  two  former  supply  the  means  of  compelling 
the  defendant,  to  act  where  his  personal  agency  is  essential.  Tire 
proceedings  on  the  writ  of  sequestration,  which  by  our  old  act  of 
1713,  (Pur don  612,  13  )  was  borrowed  from  the  Court  of  Chance¬ 
ry,  being  somewhat  unsettled  and  complicated,  we  have  given  a 
form  for  the  writ,  containing  sufficient  directions  to  the  officer;  and 
we  have  endeavoured  in  some  respects,  to  simplify  the  practice 
under  it.  It  has  often  been  regretted  that  the  Courts  of  Chancery 
of  England,  and  some  of  these  states,  possessed  no  process,  by 
which  their  decrees  for  the  payment  of  money,  could  be  enforced 
directly  upon  the  goods  and  chattels  of  the  defendant,  by  a  levy 
and  sale,  in  the  manner  of  a  fieri  facias.  We  have  remedied  this 
defect  in  the  practice  of  the  Orphans’  Court,  by  directing  that 
where  the  decree  is  for  the  payment  of  money,  it  may  be  enforced 
by  an  execution  in  the  nature  of  a  writ  oi' fieri  facias ,  under  which 
the  like  proceedings  may  take  place,  as  are  had  and  allowed  by 
virtue  of  such  wri  s  in  the  Courts  of  Common  Pleas.  All  these 
wiits,  whether  of  attachment,  sequestration,  or  fieri  facias,  must 
be  directed  to,  and  executed  by  the  sheriff  or  coroner  of  the  proper 
county.  These  provisions  form  a  system;  and  might  be  reported 
without  more.  But  we  have  considered  it  our  duty,  to  provide  a 
different  mode  of  proceeding,  in  cases  requiring  more  energetic 
and  effectual  process.  When  the  person  against  whom  compUint 
is  made,  has  absconded  or  is  about  to  abscond,  to  the  prejudice  of 
the  complainant,  the  court  or  a  judge  in  vacation,  is  authorised  on 
satisfactory  proof  of  the  fact,  to  issue  an  attachment  or  sequestra¬ 
tion,  or  both;  the  operation  of  which  may  be  dissolved,  on  <dvin^ 
security  to  answer  the  petition,  and  abide  the  orders  and  decrees 
of  the  court.  I  his  is,  in  effect,  a  holding  to  bail. 

In  furtherance  of  the  intent  of  these  provisions  the  court  is  au¬ 
thorised  at  the  time  of  the  petition,  or  at  any  subsequent  stage  of 
the  proceeding,  on  proof  that  the  defendant  is  washing  or  other¬ 
wise  disposing  of  the  trust  property,  or  is  about  to  remove  it  be¬ 
yond  the  jurisdiction  of  the  court,  to  issue  a  writ,  authorising  the 
sheriff  to  take  and  secure  such  property;  to  abide  the  order  of  the 
court.  1  he  proceedings  as  to  the  execution  of  this  writ  will  be 
similar  to  those  in  the  first  stage  of  a  foreign  attachment.  We 
have  endeavoured  to  provide  against  any  possible  abuse  of  this 
writ,  by  directing  that  the  party  in  whose  favor  the  writ  may  issue, 
shall,  if  required,  give  secuiity  to  the  sheriff  to  indemnify  him  in 
the  execution  of  it,  and  that  tne  party  against  whom  it  may  issue, 
shall  have  the  right  to  stay  its  execution,  by  giving  security,  that 
the  property  shall  be  forthcoming  at  its  return.  With  these  guards, 
we  respectfully  submit  that  a  remedy  of  the  nature  proposed  will  * 
be  found  eminently  beneficial.  Instances  have  occurred  of  gross 
imposition  and  injustice,  which  the  Orphans’  Courts,  with  their  es* 
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istine  means,  have  been  unable  to  redress.  Executors  and  admin¬ 
istrators  have  converted,  the  trust  effects  into  money,  and  with¬ 
drawn  themselves  out  of  the  jurisdiction  of  the  court,  to  the  pre¬ 
judice  of  their  sureties,  or  of  persons  interested  in  the  estate,  while  . 
the  Orphans’  Court  was  waiting  for  the  return  to  a  citation;  and  on 
the  return,  if  the  party  had  not  availed  himself  of  the  necessary  % 
interval,  to  withdraw  beyond  the  reach  of  process,  the  court  could 
only  issue  an  attachment,  and  had  and  still  has  no  means  of  se¬ 
curing  the  property  itself.  The  writ  now  suggested,  will  provide 
for  tins  case  at  least.  It  is  intended,  also  to  give  effect  to  an  or¬ 
der  of  the  court,  for  the  delivery  of  trust  property  or  effects,  by  a 
superseded  executor,  administrator,  or  guardian,  to  his  successor 
in  office,  or  to  some  one  who  may  be  appointed  by  the  court  to  re¬ 
ceive  them. 

We  have  incidentally  mentioned  that  provision  is  made  for  al¬ 
lowing  persons  against  whom  any  decree  has  been  made  in  their 
absence  to  come  in  and  make  defence  wiihin  a  certain  time,  *  ms 
period  is  limited  to  five  years  from  the  entry  of  the  decree;  with 
this  qualification  that  if  the  party  obtaining  the  decree  will  give 
the  defendant  personal  notice  of  it,  the  decree  shall  not  be  re-ex¬ 
amined  by  the  same  court,  alter  one  year  elapsed  from  such  notice. 
These  provisions  aie  tal-.en  from  a  British  statute  (5.  Geo.  2.  c.  2a. ) 
passed  previously  to  our  revolution,  which  lias  been  found  very  ben¬ 
eficial  to  the  suitors  in  the  Court  ot  Chancery,  and  has  been  adapt¬ 
ed  in  many  of' our  sister  states.  Under  the  clause  relating  to 
notice  of  the  decree,  it  is  intended  that  notice  may  be  given  to  the 
party  to  be  aflected  by  it,  whether  he  be  within  this  commonwealth, 
or  elsewhere.  In  the  meantime,  however,  the  party  complainant 
is  not  to  be  absolutely  delayed  in  reaping  the  fruits  of  his  decree. 
It  is  provided  that  the  property  sequestered  may  be  applied  m 
satisfaction  thereof,  if  the  complainant  will  give  security  to  abide 
the  order  of  the  court,  touching  the  restitution  thereof,  in  case  the 
defendant  shall  appear  and  defend  the  suit 

If  the  defendant  should  not  appear  within  the  prescribed  period, 
the  court  may  then  make  a  final  decree;  and  any  security  which 
may  have  been  given  for  restitution  becomes  discharged;  or  il  the 
decree  remains  unsatisfied  the  court  may  authorise  a  sale,  or  the 
application  of  the  proceeds  ol  any  sale  which  may  have  been  had, 
in  the  course  of  the  proceeding,  in  execution  ot  the  decree. 

In  the  final  clause  of  this  section  we  have  inserted  a  provision 
authorising  the  Orphans’  Court  which  has  jurisdiction  over  the  ac¬ 
counts  of  an  executor,  administrator,  collector  or  guardian,  to  send 
citations  and  other  process  into  any  county  of  this  commonwealth, 
into  which  such  accountant  may  have  removed  or  where  he  may  be, 
or  may  possess  property  amenable  to  its  process.  1  his  provision 
is  intended  for  the  single  case  of  original  liability  to  the  jurisdiction 
of  the  court;  and  cannot  be  extended  further. 

Section  LX.  This  section  relates  to  the  practice  of  the  court. 
It  authorises  them  to  fix  the  return  days  of  their  process,  and  to 


j^irufes  as  may  be  convenient  and  nocessarv  to  carry  into 
«.  provisions  ot  this  act.  ^  J 

b  XXJ.  This,  the  last  section  of  the  bill,  relates  to 
to  the  Suprerne  Court.  The  only  material  points  in  this 
, non  are  first,  the  provision  extending  the  right  of  appeal  to  the 
rm  of  three  years.  At  present  there  is  a  limitation  of  one  vear 
appeals  from  decrees  on  the  accounts  of  guardians,  executors 
d  administrators.  We  are  not  aware  of  any  limitation  of  the 
nod  in  any  other  case.  Having  already  submitted  our  reasons 
thinking  that  it  would  be  proper  and  just  to  enlarge  the  period 
the  case  of  the  settlement  of  accounts,  providing  the  decrees  of 
court  be  made  conclusive  in  other  respects,  we  will  onlvadd 
it  it  appears  to  us  that  there  ought  to  be  a  limitation  provided  in 
casesj  and  that  the  period  we  have  named  is  sufficient  for 
rpose. 

The  only  other  point  to  be  noticed  in  this  section  is  the  provi- 
n  that  the  reversal  or  modification  of  any  decree  or  proceeding 
the  Orphans’  Court  for  the  sale  of  real  estate  shall  not  have  the 
ictot  divesting  any  estate  or  interest  acquired  under  such  de¬ 
es,  by  persons  not  party  thereto.  This  provision  is  analogous 
hat  which  already  exists  in  our  law,  in  relation  to  purchasers 
ier  shenft  s  sales,  by  virtue  of  process  from  the  Common  Law 
irts;  and  appears  to  us  to  be  absolutely  necessary  to  insure  the 
aimng  of  the  fair  value  of  property  sold  under  proceeding  ir. 

Iectiox  LXH,  Certain  duties  being  required  of  sheriffs  by 
i  bill,  which  are  not  specifically  provided  for  in  the  existing  fee 
j  we  have  in  this  section  made  provision  for  them. 
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the  court  may  then  make  a  final  decree;  and  any  secuniy  which 
mav  have  been  given  for  restitution  becomes  discharged;  or  il  the 
decree  remains  unsatisfied  the  court  may  authorise  a  sale,  or  the 
application  of  the  proceeds  ol  any  sale  which  may  have  been  had, 
in  the  course  of  the  proceeding,  in  execution  of  toe  decree. 

In  the  final  clause  of  this  section  we  have  inserted  a  provision 
authorising  the  Orphans’  Court  which  has  jurisdiction  over  the  ac¬ 
counts  of  an  executor,  administrator,  collector  or  guardian,  to  send 
citations  anu  other  process  into  any  county  of  this  commonwealth, 
into  which  such  accountant  may  have  removed  or  where  lie  may  be, 
or  may  possess  property  amenable  to  its  process,  this  |iroyision 
is  intended  lor  the  single  case  of  original  liability  to  the  juusdiction 
of  the  court;  and  cannot  be  extended  lurther. 

Section  LX.  This  section  relates  to  the  practice  of  the  court. 
It  authorises  them  to  fix  the  return  days  of  their  process,  and  to 


